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Sale Securities National Bank with Agree- 
ment Repurchase Par 


not within the powers national bank sell 
securities par, time when the market price such 
securities below par, and agree repurchase them par 

Such contract ultra vires, that is, outside the powers 
McFadden Act, Feb. 25, 1927 (12 Code, 24, Subd. 7). 
That statute declares, with reference national banks, that 
“the business buying and selling investment securities shall 
hereafter limited buying and selling without recourse 
marketable obligations evidencing indebtedness,” etc. The 
agreement repurchase gives the buyer recourse against the 
bank and is, therefore, contrary the provision the statute. 

But the buyer not left without remedy. There 
well established rule law the effect that national bank, 
any other corporation for that matter, having made 
ultra vires contract, will not permitted repudiate the 
contract and retain the benefits it. may repudiate the 
contract, but must surrender the benefits which unjustly 
retains. 

This rule was applied the United States District Court 
the case Coon Smith, Fed. Supp. 960. that case 
appeared that the First National Bank Champaign, 
sold the plaintiff, Coon, their face value, five $10,000 
United States treasury notes, which, the time, had market 
value $8,500 each. The bank agreed that would repur- 
chase the notes from the plaintiff demand the principal 
amount with accrued interest. Some time later the bank 
repurchased three the notes $10,000 each agreed. 

similar decisions see Banking Law Journal Digest (Fourth 


Edition) §829. 
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While the plaintiff was still possession the remaining two 
notes the bank ceased business and receiver was 
appointed. 

After the appointment the receiver the plaintiff pre- 
sented one the remaining notes. She demanded that 
repurchased face value according the terms the 
contract. The receiver refused and she sold the market 
price, $8,421.85. she sold the last notes 
under similar circumstances for $9,618.75 and brought this 
action recover from the receiver the difference between the 
amount which she received for the two notes, thus sold, and 
their face value. 

was held, under the rule stated, that, while the contract 
could repudiated one beyond the powers the bank 
make, the receiver (who stood the position the bank) 
could not repudiate and retain the benefits the unlawful 
contract and that the plaintiff, therefore, was entitled 
recover the amount sued for. 

The following paragraphs are quoted from the court’s 
opinion: 


the 21st day December, 1931, plaintiff entered into 
agreement with the First National Bank Champaign, whereby, 
consideration the purchase her from the bank five United 
States treasury notes, then worth the open market $8,500 each, 
their face value $10,000 each, the bank agreed that upon demand 
would repurchase from her the notes sold the said principal 
amount, together with interest accrued thereon. Thereafter the said 
bank, her request, repurchased three said bonds from her the 
sum $10,000 each agreed. the 18th day January, 
1932, the bank had ceased business; its assets had been taken 
over the United States Government; and shortly thereafter de- 
fendant was appointed receiver thereof. When said bank closed, plain- 
tiff still owned two said notes, then the market value $8,431.25 
each. She tendered one the same officials the bank and one 
Wilson, examiner charge thereof, and demanded the repurchase 
thereof agreed. The bank and the examiner refused purchase, 
and she thereupon sold the note upon the open market for its then 
market value $8,431.25. After defendant’s appointment receiver, 
she made demand upon him for her loss, and tendered him the re- 
maining note for $10,000, and demanded that repurchase the same 
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conformity with said agreement. This defendant refused do, and 
she disposed same upon the open market for $9,618.75. She now 
sues recover damages the money paid her for the last two 
mentioned notes, less the realization therefrom the market value 
the time sale aforesaid, approximately $2,500. will ob- 
served that this special count assumpsit for money had and 
received under the specific circumstances therein set forth. 

Defendant demurs upon the ground that under the provisions 
the National Banking Act prohibited from making agreements 
repurchase such that hereinbefore set forth, and that plaintiff, 
therefore, without right action. 

Defendant receiver national bank, and bound the limita- 
tions upon the corporate power thereof. Such authority derived 
from the act Congress under which such banks are organized (12 
USCA seq.). They are instrumentalities the federal gov- 
ernment, created for public purpose, and necessarily subject the 
paramount authority the United States. Congress the judge 
the extent the powers which should conferred them, and has 
the sole power regulate and control them. The interpretation 
the acts defining this authority peculiarly the province the fed- 
eral courts. Davis Elmira Sav. Bank, 161 275, Ct: 502, 
452; State Clement Nat. Bank, Vt. 167, 944, Ann. Cas. 
1912D, 22. 

not necessary review the numerous provisions the statute, 
but sufficient advert the seventh paragraph section the 
National Banking Act amended, February 25, 1927, Code. 
Ann. title 12, 24, That amendment, amongst other things, 
grants national bank authority carry all “such incidental 
powers shall necessary carry the business banking.” 
expressly provided “that the business buying and selling in- 
vestment securities shall hereafter limited buying and selling 
without recourse marketable obligations evidencing indebtedness,” etc. 
Thus the statute expressly prohibits the selling investment securi- 
ties with recourse. follows that there was statutory power upon 
the part the bank make sale marketable securities such 
these notes, giving the purchaser recourse upon it. For the present 
shall treat the agreement repurchase contract furnishing 
recourse plaintiff upon defendant and discuss later interpreta- 
tion same another light. 

such situation well recognized that the contract can acquire 
efficacy way confirmation, ratification, estoppel. said 
Chief Justice White California National Bank Kennedy, 167 
362, Ct. 831, 834, Ed. 198: 

“It would contradiction terms assert that there was 
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total want power any act assume the liability, and yet say 

that particular act the liability resulted. The transaction, being 
absolutely void, could not confirmed ratified. was said 
564, Ct. 1173 [41 Ed. 265], speaking through Mr. Chief 
Justice Fuller (page 581, 163 S., and page 1180, Ct. [41 
Ed. 271]): 

contract made corporation beyond the scope its 
powers, express implied, proper construction its charter, 
cannot enforced, rendered enforceable, the application the 
doctrine estoppel.’ 

Other authorities the same effect are Thomas West Jersey 
Co., 101 Ed. 950; Central Transp. Co. Pullman’s 
Palace-Car Co., 24, Ct. 478, Ed. 55; Union 
1173, Ed. 265; California Nat. Bank Kennedy, 167 362, 
Ct. 831, Ed. 198. 

Plaintiff does not dispute these propositions law, but asserts 
that, though national bank not liable for act beyond its statu- 
tory powers upon the doctrine estoppel ratification, may not 
receive the money plaintiff upon such contract, repudiate the same, 
and retain the benefit. 

The agreement between plaintiff and defendant was entire con- 
tract and the inducement for the plaintiff purchase the notes was 
the ultra vires promise the bank repurchase the same, not the 
market value, but the same sum which plaintiff paid for the same; 
that is, the principal amount, then considerable excess the mar- 
ket value. The consideration upon which she relied when she pur- 
chased the notes their face value instead their market value was 
the void promise the bank repurchase the same the same price. 
Thus follows that, the bank now free obligation 
return her any her money, will permitted retain that 
which has received from the plaintiff, surrendered her upon the 
inducement its void agreement. Such result will permit the bank 
reap the benefit ultra vires agreement, deny the validity 
the agreement, and refuse surrender that which has received 
upon faith thereof. This the law will not permit. pronounces the 
contract invalid, proclaims that cannot made valid estoppel 
ratification, and forbids action upon the same. goes further, 
however, and announces that the defendant may not receive the benefit 
ultra vires contract and retain the same with immunity. 
gives the plaintiff, whose money property has been received, the 
right recover—not upon the contract, but assumpsit, rescission 
the contract—the benefits which defendant has received from plain- 
tiff, which good conscience ought not retain. stated 
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Thompson Corporations (3d Ed.) vol. 2893: “The strict doc- 
trine ultra vires prevents recovery the contract but does not 
leave party injured the disaffirmance the contract without 
remedy. general rule where property transferred corpora- 
tion under contract which ultra vires but not malum (in- 
herently wrong immoral), that the party receiving such property 
may compelled refund the other contracting party the value 
that which has actually received.” 

The same author further states that the recovery may had 
action for money had and received, suit equity compel 
accounting and restitution. 

The Supreme Court the case Salt Lake City 
118 256, Ct. 1055, 1059, Ed. 176 said: “The courts 
have gone long way enable parties who had parted with property 
money the faith such contracts obtain justice recovery 
the property the money specifically, money had and re- 
ceived plaintiff’s use.” 

Humboldt Min. Co. American Mfg. Co. (C. A.) 356, 
362, Judge Taft said: “In cases where property has been received 
money paid the corporation seeking avoid the obligations 
ultra vires contract, the person delivering the property paying the 
money has the remedy recovering back that which was given the 
corporation the faith the ultra vires contract. This, however, 
has been said several times the supreme court the United 
States, not recovery the contract, but is, effect, avoiding 
the contract, and restoration the parties the status quo.” 

Many cases illustrative this rule are found the decisions 
the Supreme Court. One such Citizens’ Central National Bank 
Appleton, Rec. etc., 216 196, Ct. 364, 366, Ed. 443. 
There national bank, which, order secure repayment loan 
its debtor, requested another bank loan the necessary money and 
guaranteed payment maturity, though contracting beyond its 
powers, was held bound account the party making the loan. The 
court said: “Whatever may said the validity the written 
guaranty, now alleged illegal, the judgment can supported 
based wholly the implied contract, which made the duty the 
Central National Bank, under the facts disclosed, account the 
Cooper Exchange Bank for the money obtained from the latter 
execution the agreement made the former with the borrower.” 

the case Aldrich Chemical National Bank, 176 618, 
Ct. 498, 505, Ed. 611, officer the national bank, 
without authority, borrowed money from another bank and placed the 
amount borrowed the credit the national bank which drew out 
the money and used the same. When was sought hold the national 
bank liable, defended upon the ground that the original borrowing 
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was unauthorized and violation the National Banking Act. The 
court reviewed the authorities fully, and said that, inasmuch the 
national bank “used the money obtained its banking business and 
for its own benefit, the latter bank, having enjoyed the fruits the 
transaction, cannot avoid accountability the New York bank, even 
were true, contended, that the Fidelity Bank could not con- 
sistently with the law its creation have itself borrowed the money. 

the latter bank this way used the money obtained from 
the Chemical Bank, under implied obligation pay back 
account for the New York bank. cannot escape liability 
the ground merely that was not permitted its charter obtain 
money from another bank.” 

the present case plaintiff relied upon invalid promise 
national bank repurchase securities which she bought, the price 
she paid for the same. she parted with her money and the bank 
received the same upon faith its illegal agreement, the latter cannot 
retain against the plaintiff. not bound perform its un- 
authorized contract, but must account plaintiff for the money 
which she paid upon the faith its wrongful agreement. 

appears, however, that, after tendering its bonds, the plaintiff 
disposed the same upon the open market for sum excess the 
market value the time she purchased the same, and she sues 
recover from the defendant merely that which will make her whole 
upon her original payment money the bank. 

That this the correct measure damages appears from the 
decision the Supreme Court the case Logan County Nat. Bank 
Townsend, supra. the court said: “The amount found 
plaintiff’s favor was the difference between the price paid the bank 
and the value the bonds the time the plaintiff demanded com- 
pliance upon its part with the alleged contract. The result is, sub- 
stantially, the same the plaintiff had tendered back the amount 
received from the bank and demanded return the bonds their 
value; which case would have been liable for the value the bonds, 
whole case, far the questions arising may reviewed this 
court, that, the bank had authority purchase the bonds 
question, yet not exempt, reason anything the national 
banking act, from liability the plaintiff for the difference between 
the price paid for them and their value the time refused, upon 
plaintiff’s demand, comply with the contract made for their 
purchase, and held the bonds.” 

here plaintiff has good cause action for such part the 
original consideration delivered the bank upon her faith its al- 
leged illegal agreement will now make her whole. 
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The court also upheld the validity the contract involved 
this case conditional sale, and return,” and, 
such, not within the statute prohibiting sales with recourse 
the seller. this point the court said: 


The recent case Awotin Atlas Exchange National Bank, 265 
Ill. App. 238, directly point. There national bank, owning 
certain real estate bonds, sold them the plaintiff their face value, 
agreeing contemporaneously that would, plaintiff desired, repur- 
chase the same upon maturity face value and accrued interest. The 
court held that the transaction amounted conditional sale which 
was valid such, and that subdivision section the National 
Bank Act amended hereinbefore quoted had application thereto. 
should observed, moreover, that the court further held that, 
the agreement were treated ultra vires under said subdivision 
still the bank would not allowed repudiate the agreement and 
retain the benefits therefrom, but would liable plaintiff as- 
sumpsit for money had and received. 

may proper treat the present contract one “sale and 
return” within the meaning those words defined the authorities 
aforesaid and not one creating recourse against the bank. seems 
entirely logical say that none the bank’s funds involved, for 
the reason that, under the contract made, the bank could not lose. 
other words, plaintiff gave the bank $50,000. She received the 
notes. Her contract merely allowed her take back her own money 
and return the notes the case last above cited. Such not, 
properly speaking, diversion the bank’s funds. this analysis 
the contract correct one, there clear liability upon the part 
the defendant this theory. 

Defendant will not allowed repudiate the agreement and re- 
tain its benefits. The demurrer overruled. 


Teller Innocently Aiding Depositor’s 
Embezzle 


bank’s depositors, delayed charging certain check against 
the depositor’s account. This enabled the employee con- 
ceal, for the time being, the fact that had been misappro- 
priating his employer’s money. did not appear that the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §997. 
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teller knew that the employee was engaged defrauding his 
employer. was held that neither the bank nor the teller 
was liable the employer for the amount embezzled the 
employee. Iten Biscuit Co. Hamilton National Bank, 
Court Appeals Tennessee, Rep. (2d) 615. 

The employer this case was the plaintiff Iten Biscuit 
Co. and the employee was the manager its branch Chat- 
tanooga, Tenn., McLaughlin. had charge 
the biscuit company’s funds and its bank account. The com- 
pany’s account was kept the defendant bank. one 
occasion McLaughlin presented Allen, one the bank’s 
tellers, check for $2,668.81, drawn the company for credit 
the company’s account. asked Allen hold the check 
till the next day, stating that would then take up. The 
amount the check was the exact amount 
shortage and the company’s auditors were Chattanooga 
the day the deposit, but Allen was unaware these facts. 
Allen did was requested, that is, credited the amount 
the check the biscuit company’s account and then laid 
the check aside his drawer. took the check 
some days later depositing certain checks which had 
come from the company’s customers and the company’s 
check itself for $1,906.82. This check was taken about 
month later. 

When peculations were discovered the 
company brought this action against the bank and its teller, 
contending that Allen’s act holding the checks referred 
made possible for McLaughlin conceal his fraudulent 
operations and continue misappropriating the company’s 
morey. The court held that, while the teller, Allen, might 
have been guilty negligence doing McLaughlin asked 
with respect the company’s account, such negligence was 
not the proximate cause the losses subsequently sustained 
the company through McLaughlin’s operations and that, 
therefore, neither the bank nor its teller was liable. The fol- 
lowing paragraphs are quoted from the court’s opinion: 


First the theory conspiracy charged the complainant 
below, appellant here, not think there anything this con- 
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tention. constitute conspiracy there must combination 
two more persons, one person cannot conspire with himself, and 
there also must unity design and purpose, for the common 
design the essence the conspiracy. Corpus Juris 542, 543. 
Then again, must shown that there was some damage inflicted 
that damage naturally flowed out the act conspiracy. Corpus 
Juris 542, 543. 

not shown the record anywhere that this bank clerk, Allen, 
conspired with McLaughlin, the manager the complainant company, 
hide his shortage, nor even shown that knew there was any 
shortage would likely shortage. Then again, stated the 
chancellor, neither defendants could liable for any shortage 
McLaughlin’s account that may have occurred before the check trans- 
action June 19th, neither charged anywhere the bill that 
June 19th McLaughlin had any assets out which his shortage might 
have been made which property subsequently was disposed of. 
the additional peculations shortages McLaughlin after that time 
for which liability claimed because said that McLaughlin was 
allowed retain his position, the chancellor well states the three an- 
swers this matter: 

“1. The first that complainant through its auditors was itself 
guilty negligence. This addition the fact that McLaughlin 
was its own agent. for its auditors, perfectly evident that 
their audit June 10, was merely perfunctory and that they 
had examined McLaughlin’s accounts that date with half the care 
they examined his accounts after burned complainant’s branch office, 
they would have discovered his shortage. The deposit the check 
for $2,688.61 and the resulting credit the Iten Biscuit Company 
was extraordinary deposit. was more than twice much 
the Chattanooga Branch had ever deposited before, and was made 
the very day the auditors arrived Chattanooga. Complainant would 
require this year old teller, whose duty was agreeable the 
Bank’s customers, more diligent challenge and scrutinize Mc- 
Laughlin’s deposits than its auditors were, whose duty was this 
very thing. The auditor Frey admits that his June audit did 
not suspect McLaughlin any shortage; neither did Allen. The 
proof shows that Frey admitted that ought have discovered the 
shortage his examination June 19th, and does not deny mak- 
ing this admission. agree with him. ought have discovered it. 

“2. The subsequent loss, there was any, was not the proximate 
result Allen’s negligence, and negligence all that Allen was guilty 
of. make Allen the Bank liable for negligence would have 
appear (1) that Allen knew ought have known McLaughlin’s 
previous did not know and had reason 
suspect it; (2) that the credit for the $2,688.61 check would conceal 
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McLaughlin’s defalcation from complainant’s auditors. Apparently 
did, but ought not to; (3) that McLaughlin would continued 
the employ complainant, and (4) that would not steal other 
moneys complainant. This opinion too remote the chain 
causation. 

finally and conclusively the evidence fails show that 
there was any further After McLaughlin set fire the 
branch office, complainant’s auditors took the burned records and un- 
dertook ‘build up,’ use Frey’s expression, McLaughlin’s ledger 
account, starting from ‘assumed assumed 
balance was not shown but the basis the auditors reached 
the conclusion that McLaughlin was default $4,996.86. Then as- 
suming that the amount his shortage June 19th was $2,688.61 
represented said check, they drew the conclusion that misap- 
propriated some $2,000 after that date. How unreliable, under the 
circumstances, their conclusion shown Frey’s admission that 
his finding ‘far from final’ and Mitchell second deposition admits 
made error $1,174. But evident that they reach the sum 
$4,996.86 treating all the customers’ checks hereinbefore re- 
ferred having been misappropriated McLaughlin. That 
not true. The claim based upon the rubber stamp indorsement 
which appears upon each the checks and which reads follows: 
‘Pay the order the Hamilton National Bank for deposit only, 
Iten Biscuit Much made the words ‘for deposit only,’ which, 
correctly said, constituted special indorsement. But these checks 
were deposited the Hamilton National Bank and went the credit 
complainant. The bank, through its teller, simply used the credit 
extinguish the credit $2,688.61 which complainant concededly 
was not entitled. The outstanding and controlling fact this branch 
the case the fact that complainant got the full benefit every 
dollar these checks, unless the two small payments made directly 
McLaughlin. Whether McLaughlin used these payments for the 
benefit complainant not does not appear.” 


Statute Authorizing Issuance Nonassessable 
and Preferred Bank Stock 


The Arkansas statute (Act No. 15, Ex. Sess.), 
authorizing banks convert their stock into nonassessable 
single liability stock, does not relieve stockholders 
bility assessment favor creditors having claims against 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 


THE BANKING LAW JOURNAL 103 


the bank the time the enactment the statute and, 
therefore, not unconstitutional the theory that impairs 
the contract between the bank and existing creditors. 
Wasson Planters’ Bank Trust Co., Supreme Court 
Arkansas, Rep. (2d) 528. 

this case was also held that provision the same 
statute authorizing the issuance preferred stock constitu- 
tional. The argument was made that provision this kind 
violates the same constitutional clause against the enactment 
laws which impair the obligation contract. was con- 
tended that the statute question impaired the obligation 
the contract between the corporation and its common 
stockholders that the issuance preferred shares would 
decrease the value the common stock. answer this 
was that the constitution Arkansas reserves the legisla- 
ture the right amend repeal corporate charters. 

Such reservations power are found the statutes 
constitutions most the states. Their origin can traced 
the so-called “Dartmouth College Case,” which Daniel 
Webster expounded and established the principle that 
corporate charter contract between the government 
which issued and the corporation which granted. 

that celebrated case, appeared that, under the charter 
granted the King England Dartmouth College, the 
whole power governing the college, appointing and 
removing tutors, fixing their salaries, directing the course 
study pursued the students, and filling vacancies 
created their own body vested the trustees, and that 
the part the Crown was expressly stipulated that the 
corporation thus constituted should continue forever, and that 
the number trustees should forever consist and 
more. was held that statute increasing the number 
trustees and giving the appointment the additional members 
the executive the State, and creating board overseers 
consist persons, whom where also appointed 
the executive, who had power inspect and control the most 
important acts the trustees, constituted such change 
impaired the obligation the charter contract. 
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The effect this decision has been largely overcome 
statutes and constitutional provisions adopted the different 
States, reserving the right amend repeal corporate 
charters. 

The following paragraphs are quoted from the opinion 
the Arkansas case: 


August 25, 1933, Act No. the Extraordinary Session 
the Forty-Ninth General Assembly the state Arkansas was ap- 
proved. The purposes this act are accurately stated its title, 
which follows: “An Act qualify state banks for deposit insur- 
ance under congressional statute, and recognize the rights of, and 
permit, the Bank Commissioner co-operate and deal with federal 
deposit insurance corporation respect state insured banks and 
state member banks the Federal Reserve System, contemplated 
said congressional statute; authorize and validate the issuance 
state banks certain cases common and/or one more classes 
preferred nonassessable and single-liability capital stock; and 
reaffirm the legal and equitable remedies creditors and other inter- 
ested parties against banks under management the Bank Com- 
missioner.” 

Section the act deals with the first purpose stated the title 
the act and gives banks and trust companies and the bank com- 
missioner the authority effectuate that purpose. 

Section deals with the nature the capital stock banks and 
provides for the issuance banks trust companies, organized after 
the effective date the act, nonassessable and single liability pre- 
ferred common stock, and provides how and what event and under 
what conditions, banks and trust companies already existing, -whether 
going concerns operating restricted basis, undergoing 
liquidation, under the management the bank commissioner, may 
convert stock held such institutions into nonassessable and single 
liability stock either common preferred. 

Section 2-A relates the status the liability existing against 
owners stock banks existing the time the passage the act. 

Section provides for the preservation all remedies law 
equity creditors and other parties interest against banks, trust 
companies, building and loan associations, taken charge for pur- 
poses management the bank commissioner, except certain 
named particulars; and provides that the statute limitations ap- 
plicable any claims against such institutions shall not suspended 
impaired during the management the bank commissioner. 

Section 3-A provides for the issuance the bank commissioner 
certificate evidencing the claim depositor against any bank 
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trust company taken oved for purpose management where the right 
withdrawal the deposit restricted any way. 

Section provides for repeal all laws conflict with the pro- 
visions the act and that, any its provisions should held 
invalid for any reason, the remainder the act should not affected 
thereby. 

Section the emergency clause setting forth the nature the 
emergency existing and the necessity for the immediate operation 
the act. 

Section among other things, provides that where the original 
charter did not provide for the issuance preferred stock, the bank 
trust company seeking issue the same might provide 
amendment the charter, which action must approved the bank 
commissioner. 

The appellee bank seeking partake the benefits prescribed 
the Act Congress, supra, and accomplish that purpose its 
stockholders filed with the bank commissioner proposed amendment 
the charter the bank which authority was given the bank 
convert its stock into nonassessable and single liability stock, certain 
amount which was preferred stock provided for Act 
No. bank commissioner took the position that there was 
legal authority for amendment the character proposed and re- 
fused entertain the application make any formal ruling the 
merits thereof. Thereupon, petition for mandamus was filed the 
second division the Pulaski circuit court compel the bank com- 
missioner exercise his discretion passing upon the merits the 
proposed amendment bearing upon the welfare the bank, its stock- 
holders, and creditors, and make ruling either allowing reject- 
ing the proposed amendment. From the judgment the circuit court 
granting the prayer the petition, this appeal prosecuted. 

The validity the act attacked seven separate grounds. 
The first point made that authorized the conversion outstand- 
ing stock subject assessment the amount 100 per cent. 
its face value into nonassessable and single liability stock whereby the 
rights existing creditors are impaired and results the violation 
the obligation the contract, and depriving them their property 
without due process law within meaning the national and state 
Constitutions prohibiting legislation that character. con- 
tended that analysis section shows that specifically authorizes 
the conversion outstanding assessable stock into nonassessable stock 
and contains provision safeguarding the rights creditors who 
hold obligations the bank antedating the passage the act, and 
thus extinguishes the stockholders’ liability creditors the bank 
then existing, and that there language the act subsequent 
section which, properly construed, protects the creditors their 


106 THE BANKING LAW JOURNAL 


rights against the stockholders, existing prior the enactment 
Act No. 15. 

Section consists one long and involved paragraph, but there 
unsurmountable difficulty arriving its meaning. simply 
provides that any bank trust company then thereafter organized, 
where withdrawals its demand deposits shall have been restricted 
where they may have been taken charge the bank commis- 
sioner, either for liquidation management under existing laws, and, 
the corporation shall reorganized the removal all restric- 
tions the withdrawal its deposits except such are expressly 
agreed the depositors, where the bank commissioner’s charge 
for purposes liquidation management shall have been terminated, 
where successor another bank trust company shall 
organized assuming whole part its deposit liabilities, then, 
either event, where the action authorized the original articles 
agreement authorized amendment the articles (the amend- 
ment submitted and approved the bank commissioner) all 
part the capital stock outstanding may converted and the 
issuance other shares may authorized, which converted stock and 
such newly issued shall not “subject the owners thereof any 
liability either restore the capital said respective bank trust 
company, addition the amounts invested therein for any its 
debts, contracts engagements.” The meaning the language 
quoted obscure, and, if, contended the appellant, relieves 
the stock the banks existing prior the passage the act from 
assessment for the benefit then existing creditors, might deemed 
impairment the obligation the contract existing between 
the bank and its creditor and, for that reason, void constitutional 
grounds. 

well settled that statute ought construed that its 
validity upheld, any reasonable interpretation its language 
justifies that action, and where the language doubtful import, 
the entire act should looked to. Under these settled canons con- 
struction when examine section 2-A connection with the part 
the act challenged and quoted, supra, apparent that the Legisla- 
ture was dealing with the stockholders’ liability with respect debts 
the bank contracted after the passage the act and was not in- 
tended to, and did not, relieve the owners stock any existing 
banking institution from liability with relation debts which the bank 
owed that time, either depositors any other class creditors. 
think there can mistake what the Legislature intended, 
for section 2-A provided that “when bank stock converted 
provided for Sec. nothing this act shall construed 
relieve any manner the double liability existing against owners 
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stock old banks and/or trust companies which the stock being 
converted.” 

The appellee correctly interprets the statute mean when section 
and section 2-A are read together that holders converted stock 
are not subject double liability respect thereof, but that those 
who were holders stock subject double liability are not relieved 
therefrom and continue subject assessment 100 per cent. the 
par value the stock outstanding the date the act for the satis- 
faction the debts the bank trust company contracted prior 
the conversion, even though such stock may have been converted 
into nonassessable stock new organization. The liability the 
stock bank trust company existing the time the passage 
the act would remain and continue even though the liability had not 
been fixed the levy any assessment against the stock. Therefore, 
since the act conversion stock existing bank into stock 
new organization does not any degree affect any liability for debts 
then existing, could not, and does not, deprive any such creditor 
any rights and does not violate the obligation contract deprive 
the creditor his property without due process law (Const. 
art. 10; Amend. 14; Const. Ark. art. 17). 

The next point made that the act violates the same constitutional 
provisions because may lessen the value the shares common 
stockholder without his consent reason the issuance preferred 
stock authorized the act. This the only objection the validity 
the act about which, our opinion, there can any question. 
contended that where corporation created with common stock only, 
implied contract exists between the corporators that the net profits 
the corporation will divided among the holders such common 
stock proportion their ownership shares; and, thereafter 
preferred stock issued, the result would that the owners com- 
mon stock would not participate the profits intended, but their 
rights would deferred the preferred stock and their profits dimin- 
ished the amount dividends paid the same; and that, therefore, 
unless the charter itself reserved the power issuing preferred stock, 
the unanimous consent the holders common stock necessary 
validate such issue, and that the charter the appellee bank did 
not reserve the right issue preferred stock, the act invalid because 
permits the same done mere majority the stockholders. 

sustain this contention the appellant cites the case Einstein 
Raritan Woolen Mills, case from the New Jersey Equity Courts 
reported Eq. 624, 295, page 296. that case 
there were two questions—one the power the corporation, 
without the assent all its shareholders, increase the amount its 
capital stock, and the other, the right the corporation issue 
preferred stock and impel its substitution for present outstanding 
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common stock without the consent all the shareholders. holding 
that the corporation could neither, because would impair- 
ment the obligation contract, the court cited the case Chicago 
City Co. Allerton, Wall. 233, Ed. 902, authority for 
its conclusion. That case not authority for the point decided 
Einstein Raritan, etc., supra, for there the only question was 
the power the board directors, acting alone, increase the 
capital stock without the matter being submitted to, and approved by, 
the stockholders and the only authority claimed was the provision 
the charter “that all corporate powers the corporation should 
vested and exercised the board directors,” etc. The court 
held that this was authority for the act complained since that 
provision the charter authorized the performance merely the 
ordinary business transactions the corporation and did not extend 
capital stock. The doctrine the case Einstein Raritan, supra, 
was reaffirmed the case Allen Francisco Sugar Co., 
391, 110 37. 

appears that the time the decision the Einstein Case 
there was reservation the Constitution statutes New Jersey 
for alteration the charter the corporation, and that question 
was not passed upon. are other decisions which apparently 
deny the right the state alter the contract the stockholders 
between themselves statute passed after the formation the cor- 
poration, but those states which the power reserved alter 
amend charters corporations seems that such legislation upheld, 
and, general, that the charter may altered impose greater 
burdens the stockholders than were inposed the time the charter 
was granted, makes possible diminution the value their 
shares, where such alteration does not involve confiscation the 
rights the individuals, deprive them their property without due 
process law, violate the elementary principles natural justice. 
College Hill Land Ass’n, etc., 157 Cal. 596, 108 681; Peters 
Mortgage Co., Del. Ch. 11, 114 598; Somerville St. 
Mining, etc., Co., Mont. 268, 127 464, 1915B, 811; 
Hinckley Schwarzschild, etc., 107 App. Div. 470, 
Winfree Riverside Cotton Mills, Va. 309. 

this state the right alter repeal laws under which corpora- 
tions may have been formed and alter, revoke, annul any charter 
corporations legislative act expressly reserved section 
art. 12, the Constitution. Previous January 1914, stock 
banking corporations was nonassessable for debts due the cor- 
poration, but the General Assembly 1913 passed act, the last 
section which double liability was imposed stock for all the debts 
and engagements the bank, and which became effective January 
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1914. This act was attacked the case Davis Moore, Ark. 
128, 197 295, 298, constitutional grounds and the same was 
upheld this court the power the Legislature make any 
alteration the articles incorporation under the reserve power 
retained the Constitution that injustice shall done the in- 
corporators. The court said: “We not think that this statute 
falls within the terms the limitation upon the power the Legisla- 
ture with respect confining amendments those which injus- 
tice the corporators.” The constitutionality that act was also 
upheld the Court Appeals New York, 619, 134 
596, appeal from the Division the Supreme 
Court the case Maxwell, 195 App. Div. 616, 
section art. 12, Constituticn ‘was the re- 
viewed, and the conclusion reached. that was.constitutional both 
under the laws the state the authority Davis 
Moore, supra, and the Constitution and statutes the state 
New York. 

the case Bank Blytheville State, 148 Ark. 504, 230 
550, 552, the court had under consideration the statute (sections 
2832, 2835, Crawford Moses’ Dig.), making stockholders banks 
liable for public funds deposited therein. Its constitutionality was 
attacked the contention, among others, that impaired existing 
obligations contract violation article 10, the Federal 
Constitution, and also that came within the limitation the powers 
the Legislature contained section art. 12, our Constitution. 
The court, overruling both contentions, said: “Every objection 
urged appellants against the constitutionality the act finds 
answer the fact that corporation accepts its charter powers 
subject the reserved right the state alter revoke the charter 
whenever, the opinion the General Assembly, such revocation 
alteration for the protection the citizens the state, done 
such manner that injustice may done the corporators. 
Before act revoking changing the charter corporation can 
declared unconstitutional, must appear that the effect the act 
confiscatory the stock property the corporation.” 

The right alter the charter, reserved the state, necessarily 
vested the Legislature with power provide for the issuance 
preferred stock, since does not appear that any elementary principle 
natural justice would violated that the issuance preferred 
stock the manner provided the act would work any confiscation 
the stockholders’ property their stock, our opinion that 
constitutional prohibition violated, because the rights all parties, 
must presumed, will protected the bank commissioner when 
passes the merits the application for amendment. may 
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also said that since act the General Assembly passed its 
1905 session, every corporation organized under the laws this state 
virtue said act has had the power issue preferred stock, either 
where the right was expressed certificate incorporation 
amendment thereof. The provision the act section 1703, Craw- 
ford Moses’ Dig., which that “every corporation organized under 
the laws the State Arkansas shall have power issue preferred 
stock, with such preferences and voting powers and restrictions 
qualifications therein shall stated and expressed the certificate 
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FEDERAL LEGISLATION 
AFFECTING BANKS 


Review Measures Introduced Congress Passed Which 
Have Bearing Banking Activities 


CURRENCY 


Gold Reserve Act 1934. The Gold Reserve Act, introduced 
the House, was outlined the January issue the Journal. The bill 
was approved the President and became law January 30, after 
having been amended the Senate. 

Sections (a) and (b), authorizing the Secretary the Treasury 
deal gold and foreign exchange and other instruments credit and 
securities for the purpose stabilizing the exchange value the dollar, 
were amended the Senate read follows: 


the purpose stabilizing the exchange value 
the dollar, the Secretary the Treasury, with the approval the Presi- 
dent, directly through such agencies may designate, author- 
ized, for the account the fund established this section, deal 
gold and foreign exchange and such other instruments credit and 
securities may deem necessary carry out the purpose this 
section. annual audit such fund shall made and report 
thereof submitted the President. 

enable the Secretary the Treasury carry out the 
provisions this section there hereby appropriated, out the receipts 
which are directed covered into the Treasury under section 
hereof, the sum $2,000,000,000, which sum when available shall 
deposited with the Treasurer the United States stabilization fund 
(hereinafter called the ‘‘fund’’) under the exclusive control the 
Secretary the Treasury, with the approval the President, whose 
decisions shall final and not subject review any other officer 
the United States. The fund shall available for expenditure, under 
the direction the Secretary the Treasury and his discretion, for 
any purpose connection with carrying out the provisions this 
section, including the investment and reinvestment direct obligations 
the United States any portions the fund which the Secretary 
the Treasury, with the approval the President, may from time time 
determine are not required for stabilizing the exchange value 
the dollar. The proceeds all sales and investments and all earnings 
and interest accruing under the operations this section shall paid 
into the fund and shall available for the purposes the fund.’’ 


new subsection was added section the Gold Reserve 
which reads follows: 


All the powers conferred this section shall expire two 
years after the date enactment this Act, unless the President shall 
sooner declare the existing emergency ended and the operation the 
stabilization fund terminated but the President may extend such period 
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for not more than one additional year after such date proclamation 
recognizing the continuance such emergency. 

shall the weight the gold dollar fixed any event 
more than per centum its present weight. The powers the 
President specified this paragraph shall deemed separate, 
distinct, and continuing powers, and may exercised him, from 
time time, severally together, whenever and the expressed 
objects this section his may require; except that such 
powers shall expire two years after the date enactment the Gold 
Reserve Act 1934 unless the President shall sooner declare the existing 
emergency ended, but the President may extend such period for not 
more than one additional year after such date proclamation recogniz- 
ing the continuance such emergency. 

President, addition the authority provide for the un- 
limited coinage silver the ratio fixed, under such terms and 
conditions may prescribe, further authorized cause 
issued and delivered the tenderer silver for coinage, silver cer- 
tificates lieu the standard silver dollars which the tenderer 
would entitled and amount dollars equal the number 
coined standard silver dollars that the tenderer such silver for coinage 
would receive standard silver dollars. 

President further authorized issue silver certificates 
such denominations may prescribe against any silver bullion, silver, 
standard silver dollars the Treasury not then held for redemption 
any outstanding silver certificates, and coin standard silver dollars 
subsidiary currency for the redemption such silver certificates. 

President authorized, his discretion, dif- 
ferent terms and conditions and make different charges, 
different seigniorage, for the coinage silver foreign production than 
for the coinage silver produced the United States its dependen- 
cies. The silver certificates herein referred shall issued, delivered, 
and cireulated substantially with the law now governing 
existing silver certificates, except may herein expressly provided 
the contrary, and shall have and possess all the privileges and the 
legal tender existing silver certificates now the 
Treasury the United States, circulation. 

President authorized, addition other powers, reduce 
the weight the standard silver dollar the same percentage that 
reduces the weight the gold dollar. 

President further authorized reduce and fix the weight 
subsidiary coins maintain the parity such coins with the 
standard silver dollar and with the gold dollar.’’ 


Section the Gold Reserve Act amends the so-called Thomas 
Amendment (Agricultural Adjustment Act May 12, 1933, Title ITI, 
(b) 2). Before being amended, section (b) the Agricul- 
tural Adjustment Act authorized the President ‘‘by proclamation 
fix the weight the gold dollar grains nine tenths fine, and also 
fix the weight the silver dollar grains nine tenths fine definite 
fixed ratio relation the gold dollar such amounts finds 
necessary from his investigation stabilize prices pro- 
tect the foreign commerce against the adverse effect depreciated 
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foreign currencies, and provide for the unlimited coinage such gold 
and silver the ratio fixed, case the Government the United 
States enters into agreement with any government governments 
under the terms which the ratio between the value gold and other 
currency issued the United States and any such government 
governments established, the President may fix the weight the gold 
dollar accordance with the ratio agreed upon, and such gold dollar, 
the weight which fixed, shall the standard unit value, and 
all forms money issued coined the United States shall main- 
tained parity with this standard and shall the duty the 
the Treasury maintain such parity, but event 
shall the weight the gold dollar fixed reduce its present 
weiglit more than per 

Section the Gold Reserve Act adds the above the following 
paragraphs: 


Financial Transaction with Defaulting Governments. Senate Bill 
682, March 13, 1933, Senator Johnson, and passed 
the Senate February 1934, makes unlawful for any person within 
the United States buy sell securities other obligations any 
foreign government, issued after the bill becomes law, while such gov- 
ernment default the payment any obligations this govern- 


ment, any United States citizen corporation. The report the 
Judiciary Committee this bill reads, part, follows: 

sufficient say that billions dollars securities certain 
foreign countries were offered for sale the American people, with 
little thought final payment, and, some instances, with sufficient 
knowledge the part the American intermediary, and the borrower 
also, that would well-nigh impossible for these securities ultimately 
paid. Sums money the amount billions dollars are now 
due the American people upon the bonds and obligations foreign 
governments, including political subdivisions thereof and municipalities 
which have defaulted not only interest payments, but which hold 
meager hope payment any considerable part the 


Quanto Currency. ‘‘Quanto ‘‘a new ancillary silver 
which will become part our monetary system House 
Bill 6795 becomes law. 

The quanto the unit the new and consists one 
ounce standard silver, nine tenths fine, divided into 100 quantimes. 
The subsidiary coins are quantime and 10, and quantimes. 
will lawful money, but one may ‘‘compelled use 
must quanto currency checking accounts, 
keeping such accounts separate from dollar accounts. 

Commenting this bill, Arthur Krock, writing the New York 
Times, February says: 

the capital these times not wholly given somber 
momentous things. contains other elements than epochal experi- 
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ments, owlish pronouncements from brain-trusters and predictions 
approaching national doom from those who are frightened the New 
Deal. Amusing things, both conscious and unconscious, continue 
happen, even though the national debt rising billions. 

example, there the bill —HR6485—introduced the Rep- 
resentative Large from Oklahoma, Will Rogers. The cruel campaign 
suggestion that many his votes 1932 came from Oklahomans who 
thought they were voting for Will Rogers, the monetary expert 
Beverly Hills, Calif., has been echoed the Eastern press. Whether 
not that delusion existed, evident from HR6485 that Representative 
Rogers humorist. 

bill provides for the free and unlimited coinage silver its 
market value. The first its whereases worth preserving for pos- 
terity, since the devoted measure not likely enacted. reads, 

passage this bill could not possibly harm, 
would cost the government nothing and would contribute great meas- 
ure toward bringing immediate relief from effects causated past 
conditions and would work restitution billions legitimate 
value which now appear lost those who worked lifetime 
their acquisition.’ 

pretty sweeping whereas, but rivaled this other 
one, long before Mr. Rogers gets the heart his bill: 

victory for reaction, and means only dragging 
recovery’’ which would come through the creation new wealth the 
labor the young and strong, with hope restoration those who 
have their all and passed the meridian life.’ 


Miscellaneous Bills. The following bills, relating the currency, 
have been introduced the House: 


Act regulate the value money accordance with article 
the Constitution the United States, re-establish the gold stand- 
ard, provide for its maintenance and stabilization, and for other 
purposes. House Bill 7218; Jan. 22, 1934. 

Act define and fix the standard value and regulate the 
House Bill 7246; Jan. 23, 1934. 

Act authorize each United States coinage mint receive for 
coinage into standard silver dollars any silver which such mint satis- 
fied has been imported into the United States payment for agricul- 
tural surplus products sold and delivered, delivered, foreign 
buyers for exportation, and also authorizing the issuance silver cer- 
tificates lieu silver dollars. House Bill 7475; Jan. 30, 1934. 

Act authorize board composed the President, the Secre- 
tary the Treasury, the Secretary Commerce, and the Secretary 
Agriculture negotiate with foreign buyers with the view selling 
American agricultural surplus products the world-market price and 
payment therefor silver coin bullion such value 
may agreed upon which shall not exceed per cent. above the world- 
market price silver, and authorize the Secretary the Treasury 
issue silver certificates based upon the agreed value such silver bullion 


payment for the products sold, and for other purposes. 
House Bill 7581; Feb. 1934. 
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Act providing for the purchase, the Secretary the Treasury, 
sufficient amounts silver for addition the monetary resources 
the United States, and the issuance certificates therefor. House Bill 
7832; Feb. 1934. 


STOCK EXCHANGE REGULATION AND CONTROL 


National Securities Exchange Act. The National Securities Ex- 
change Act 1934 (the Fletcher-Rayburn Bill) referred one 
the most drastic regulatory measures ever submitted Congress. 
The bill (Senate 2693) was introduced the Senate Senator Fletcher, 
Chairman the Senate Banking and Currency Committee, and the 
House (H. 7852) Chairman Rayburn the House Interstate Com- 
merce Committee February Hearings the bill ought begin 
shortly. 

The measure, Senator Fletcher said, strikes ‘‘the first blow 
system that has given small and wilful group men control over the 

The Act provides severe penalties. For violation any the 
provisions the Act, individual may fined not more than $25,000 
imprisoned for not more than ten years, both. The fine applies 
also corporations. the violator stock exchange, fine 
$500,000 may imposed. Among the various practices prohibited 
the Act are: 

Wash 

Matched orders; 

Combinations pools formed for the purpose raising depress- 
ing prices securities 

The spreading rumors involving price changes exchanges; 

The disseminating misleading information regarding any security 

Payments manipulators for the dissemination information 
favorable their operation 

The pegging security prices when the Federal Trade Commission 
not given complete advance information all details the trans- 
action 

The cornering the supply security and, 

The use options and trading against options. 

Among other things, the bill, introduced Congress: 

Requires registration stock exchanges ‘‘national securities ex- 
with the Federal Trade Commission, the agency administering 
the proposed law; 

Makes criminal offense manipulate security prices ex- 
changes, the devices outlawed including pools, wash sales, spreading 
rumors impending price changes, cornering the supply security 
and pegging prices without informing the Trade Commission all de- 
tails the transaction 

Permits brokers lend per cent. the lowest price 
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which security has sold the three preceding years, and per 
cent. the current market price; 

Authorizes the Trade Commission require annual, quarterly and 
monthly reports financial condition from corporations whose stocks 
are registered exchanges; 

Prohibits short selling stop loss orders and ‘‘over-the-counter”’ 
market transactions unless authorized and compliance with regula- 
tions the Trade Commission, ‘and 

Imposes fine not exceed $25,000 imprisonment for not more 
than ten years for violation any provision the law individual 
and fine not exceed $500,000 for violation exchange. 

the bill becomes law, will become effective October 1934, 
that applications for necessary registration under this Act may 
made the (Federal Trade) Commission accordance with its 
rules and regulations any time after July 1934.’’ 


BANKS 


Capital Requirements National Banks. Under the existing law, 
section 17a the Banking Act 1933, the minimum which 
national bank may have $50,000 and banks with this amount cap- 
ital may established only places the population which does not 
exceed 6,000 inhabitants. 

Senate Bill 2565, introduced Senator Capper, January 23, 
would permit national bank with capital $25,000 organized 
any place having population 3,000 less inhabitants. 


Tax Bank Checks. Bill 7130, introduced Mr. Lozier 
January 20, enacted, will repeal the tax checks, drafts and orders 
for the payment money imposed the Revenue Act 1932. 
( 
Stock Ownership Requirements Qualify Director. Febru- 
ary the Senate passed and sent the House Senate Bill 2601, intro- 
duced Senator Fletcher, which provides for the repeal much 
section the Banking Act 1933 relates stock ownership 
directors member banks the Federal Reserve System. 


the Banking Act 1933 contains provisions, effective 
year from the date enactment the act (June 16), requiring 
every director, trustee, other member the governing body na- 
tional banking associations, and State banks and trust companies 
which are members the Federal Reserve System the bona fide 
owner his own right shares stock such banking association, 
State bank, trust having par value the aggregate 
not less than $2,500 the capital the bank exceeds $50,000, $1,500 
the capital the bank less than $50,000 and more than $25,000, 
and $1,000 the capital the bank less than $25,000. The bill here- 
with reported repeals those provisions, leaving the subject con- 
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trolled the provisions section 5146 the Revised Statutes, 
amended, which requires every director national banking associa- 
tion own his own right shares the capital stock the association, 
the aggregate par value which shall not less than $1,000 the 
the bank $25,000 more, $500 the capital the bank 
less than 


Statutory Liability National Bank Shareholders. Section 
the Banking Act 1933 provides that the double liability imposed 
upon shareholders national banks section 5151 the Revised 
Statutes (12 Code, 63-64) should not apply with respect 
shares any such bank issued after June 16, 1933, the date the 
enactment the Act. 

House Bill 7758 introduced February Mr. Steagall, be- 
comes law, will remove the double liability also from shares stock 
national banks acquired purchased after the approval this bill. 
The bill adds the following sentence section the Banking Act 
1933: ‘‘Such additional liability shall likewise not apply with respect 
shares any such association purchased acquired after the date 
enactment this amendatory sentence, whether issued before 
after such 


Liability Stockholders Banks the District Columbia. 
Senate Bill 2465 introduced Senator King January 23, and passed 
the Senate January 27, provides for the repeal section (a) 
the Act March 1933, far imposes double liability 
stockholders banking institutions the District Columbia. The 
bill applies only new issues stock and ‘‘does not affect the provision 
with regard old stock issues. The immediate effect its enactment 
will release about fifty thousand accounts two local banks. 

banking act passed June, 1933, removed double liability 
new issues national bank stock not impede reorganization 
recapitalization, but the State banks Washington, C., were not 


HOME MORTGAGES 


Guaranteeing Principal Bonds Issued the Home Owners’ Loan 
Corporation. number bills have been introduced the House and 
Senate having for the common object the guaranteeing the principal 
well the interest the bonds issued the Home Owners’ Loan 
Corporation. House Bill 7602, introduced Mr. Steagall, adds the 
following three paragraphs section the Home Owners’ Loan Act 
1933: 


bonds heretofore hereafter issued the Home Own- 
ers’ Loan Corporation shall fully and unconditionally guaranteed 
both interest and principal the United States, and bonds 
issued after this Act takes effect such guaranty shall expressed 
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the fact thereof and shall account such guaranty lawful invest- 
ments and may accepted security for all fiduciary, trust and 
funds, the investment deposit which shall under the authority 
control the United States any officer officers thereof. the 
event that the Corporation shall unable pay, upon demand, when 
due, any interest any principal such bonds, the Secretary the 
Treasury shall pay the Corporation the amount such interest 
principal which hereby authorized appropriated out any 
money the Treasury not otherwise appropriated, and the Corpora- 
tion shall pay the amount such interest principal the owners 
the bonds. Upon the payment such interest principal the 
Secretary the Treasury, the amount paid shall become obliga- 
tion the United States the Corporation and shall bear interest 
the same rate that borne the bonds upon which the interest 
principal has been paid. The Secretary the Treasury, his 
tion, authorized purchase any bonds heretofore hereafter issued 
the Home Owners’ Loan Corporation and for such purpose the 
retary the Treasury authorized use public-debt transaction 
the proceeds from the sale any securities hereafter issued under the 
Liberty Loan Act, amended, and the purposes for which 
securities may issued under such Act, amended, are extended 
any purchases the bonds the Home Owners’ Loan Corpora- 
tion. The Secretary the Treasury may any time sell any the 
bonds the Home Owners’ Loan Corporation acquired him. All 
redemptions, purchases, and sales the Secretary the Treasury 
the bonds the Home Owners’ Loan Corporation shall treated 
public-debt transactions the United States. The Home Owners’ Loan 
Corporation shall have power buy and sell such bonds any time 
and any price. Such bonds shall eligible bought, sold, held, and 
dealt the same extent any direct obligations the United States. 

the event the Home Owners’ Loan Corporation 
for refunding any its bonds outstanding the date this Act takes 
effect, hereby authorized increase its total bond issue equal 
amount. 

The loans made refunded the Corporation shall con- 
fined applicants whose indebtedness against their homes was de- 
fault prior the date the Home Owners’ Loan Act 1933 took effect 
(June 13, 1933): Provided, That relief may extended applicants 
whose defaults that Act took effect specifically shown 

the control the applicant: And provided further, That home mort- 
gages and other obligations and liens against homes, held institutions 
liquidation, may refunded, whether default not.’’ 


Information Concerning Operations Corporation. January 
11, Senator Russell submitted Senate Resolution 148 requiring the Fed- 
eral Home Loan Bank Board furnish the Senate certain informa- 
tion concerning the operations the Home Owners’ Loan Corporation, 
which resolution agreed the Senate. The resolution for 
information concerning the number agencies, branches, officials, em- 
ployees, ete. the Corporation and the amount paid salaried em- 


(Continued page 181) 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


CASHIER’S FIDELITY BOND—STATEMENTS 
BANK OFFICERS 


American Indemnity Company Shaw, Court Civil Appeals 
Texas, Rep. (2d) 367 


Statements the officers bank concerning the honesty 
the bank’s cashier, which statements are false and are relied upon 
indemnity company continuing the cashier’s fidelity bond, will 
not prevent the bank from recovering the bond, where the ap- 
plication for the issuance the bond was made the and 
not the bank. such case the statements the bank’s officers 
are without the scope their authority and employment. The in- 
demnity company cannot rely the statements because the bond 
given indemnify the bank, not the officers. 

the company alleged, way defense, that was 
induced continue the cashier’s ‘bond statements the bank’s 
officers that the cashier’s accounts were all correct and that was 
properly performing his duties and that the officers knew these state- 
ments false. Under the rule stated, however, was held that 
the company could introduce evidence prove these allegations. 

was also held that knowledge the part one the bank’s 
directors that the cashier had embezzled the bank’s funds could not 
affect the bank’s right recover. 

This seems bit harsh the insurance company, but the 
sion follows one the United States Supreme Court which was 
said: ‘‘the making statement the honesty and fidelity 
employee for the benefit the employee, and enable the latter 
obtain bond insuring his fidelity, was part ordinary routine 
business bank president, and there was nothing show that 
any usage this particular bank such function was committed 
the president.’’ 

The obvious suggestion this decision have the bonded em- 
ployee apply for his fidelity bond rather than the bank. 


Suit James Shaw, Banking Commissioner, against the American 
Indemnity Company. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Terry, Cavin Mills and Joyce Cox, all Galveston, for appellant. 

Moursund, Johnson, Rogers Slatton and Woodville all 
San Antonio, for appellee. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
119 


120 THE BANKING LAW JOURNAL 


FLY, J.—This suit was instituted appellee commissioner 
banking the state Texas, against appellant, American Indemnity 
Company, recover bond the sum $10,000, executed the 
company and Nolan Hayden, cashier, the Guaranty Bond State 
Bank Tivoli, afterwards changed Tivoli State Bank, secure said 
bank from embezzlement, willful misapplication and wrongful abstrac- 
tion the bank’s funds, while the said Nolan Hayden was acting 
cashier said bank. The bond was dated March 1928, and expired 
March 1929, but continuance certificates were obtained the bank, 
from year year, and including March 1932. was alleged 
the petition that sums had been embezzled from the bank said 
Hayden excess the amount the bond. alleged that 
the day January, 1932, the bank was declared insolvent ap- 
pellee, and all its assets taken possession him banking com- 
missioner. Appellant its answer alleged that the continuance cer- 
tificates were each obtained the time when the bank was fully 
cognizant the fact that its cashier had embezzled its funds, but, 
order procure continuance the bond, the bank represented ap- 
pellant that the accounts were all correct and that the cashier was 
properly performing his duty the bank. Appellant alleged that 
through such representations, which were known false, was in- 
duced continue the indemnity bond the sum $10,000. was 
also claimed appellant that there had been embezzlement ab- 
straction funds Hayden during the life the indemnity bonds. 

The cause was tried jury special issues submitted the 
court, and the responses thereto judgment was rendered for appellee 
the sum $10,000, with interest. 

The jury found that said Nolan Hayden did, between March 1928, 
and March 1932, willfully misapply, and wrongfully ab- 
stract the sum $13,475 from said bank. Two special issues were re- 
quested appellant but denied the court. 

The first and second propositions are directed the total lack 
insufficiency the evidence support any embezzlement, wrongful 
abstraction, misapplication funds the bank Nolan Hayden. 
The evidence clearly and without contradiction showed that funds 
the bank had been embezzled and misappropriated Hayden, cashier 
the bank, and the jury was warranted finding they did refer- 
ence the embezzlement, misapplication, and abstraction the funds. 
The first two propositions are therefore overruled. 

must kept view the consideration this case that the bond 
indemnity was obtained Nolan Hayden and not the bank. The 
bank course was the beneficiary the insurance, but was the busi- 
ness and duty the employee apply for and obtain the policy 
insurance indemnify the bank. The bank made application for 
the bond indemnity, but that application was made Hayden alone 
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and the bond issued him for the purpose indemnifying the bank 
against any default his part. application signed the bank was 
evidence, and was therefore impossible for representations made 
the officers the bank attached any such supposed applica- 
tion for insurance. need not pass upon the applicability article 
5049 the Revised Statutes the representations made the officers 
the time certificates continuance were given, because does not 
apply. Still the court was right rejecting the testimony made 
the president and other officers the bank the character Nolan 
Hayden and the state his accounts with the bank, because clear 
that the bank made application, made representations Nolan 
Hayden, and cannot held responsible for the representations the 
president and other officers the bank, made without the scope their 
authority and employment. There nothing show that the bank, 
bank, ever acted regard any such representations. The bond 
given was for the purpose indemnifying the bank, and not the officers 


the bank, and was given upon the application Hayden the cashier 
the bank. 


Speaking this subject, the case American Surety Company 
Pauly, 170 133, Ct. 552, 559, Ed. 977, the Supreme 
Court the United States held: 


company insists that obtaining the bond suit Collins 
acted for the bank, and, corporation can only speak agents, the 
bank responsible for any false fraudulent statements the cer- 
given Collins the surety company, and which signed 
president the bank. 

the first place, the procuring bond for O’Brien, order 
that might become qualified act cashier, was part the 
business the bank, nor within the scope any duty imposed upon 
Collins president the bank. was the business O’Brien 
obtain and present acceptable bond. And was for the bank, its 
constituted authorities, accept reject the bond presented. The 
bank did not authorize Collins give, nor was aware that gave, 
nor was entitled, virtue his office president, sign, any 
certificate the efficiency, fidelity, integrity O’Brien. 
relations existed between the bank and the surety company until 
O’Brien presented the former the bond suit. What, therefore, 
Collins assumed, his capacity president, certify O’Brien’s 
fidelity integrity, was not the course the business the bank, 
nor within any authority possessed. could not create such au- 
thority simply assuming have it. The circuit court appeals, 
speaking Judge Lacombe, well said that there were many acts which 
the president bank may without express authority the board 
directors, some cases because the usage the particular bank 
impliedly authorized them, other cases because such acts were fairly 
within the ordinary routine his business president; but that the 
making statement the honesty and fidelity employee 
for the benefit the employee, and enable the latter obtain bond 
insuring his fidelity, was part the ordinary routine business 
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bank president, and there was nothing show that any usage this 
particular bank such function was committed its president. 

must therefore taken, between the bank and the company, 
that the former cannot deemed, merely reason Collins’ relation 
it, have had constructive notice that he, president, gave the 
certificate 


The case the Supreme Court the United States conclusive 
the propriety the rejection the testimony offered appel- 
lant the declarations the officers the bank. think that 
correct, and amount argument can add anything its force 
effectiveness. therefore overrule all propositions under the third 
assignment error. 

The fourth assignment error overruled because the knowledge 
one the directors concerning the embezzlement could not affect the 
bank. The second requested issue dependent the first requested 
issue, and hold that it, too, was properly overruled. 

None the remaining assignments error contains merit, and each 
and all them are overruled. 

The judgment affirmed. 


STATEMENT NOTE THAT 
NEGOTIABLE 


Moore Vaughn, Supreme Court Mississippi, 150 So. Rep. 372 


note with unfilled blanks for the name the payee, the rate 
interest and the time when interest begin non-negotiable 
and statement the body the note that note nego- 
tiable’’ does not make so. One who takes such note from the 
original holder with the blanks unfilled put upon notice and not 
holder due course. cannot enforce against the maker 
the latter has defense good against the original holder. 

The statute with reference instruments bearing blank spaces 
2670 the Mississippi Code 1930 the Uniform Nego- 
tiable Instruments Act) and reads follows: 

the instrument wanting any material particular, the 
person possession thereof has prima facie authority complete 
filling the blanks therein. And signature blank paper 
delivered the person making the signature order that the paper 
may converted into negotiable instrument operates prima 
facie authority fill such for any amount. order, how- 
ever, that any such instrument, when completed, may enforced 
against any person who became party thereto prior its comple- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§568, 599, 
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tion, must filled strictly accordance with the authority 
given and within reasonable time. But any such instrument, 
after completion, negotiated holder due course, valid 
and effectual for all purposes his hands, and may 
had been filled strictly accordance with the authority 
given and within reasonable 


Action Moore against Vaughn and others. From 

adverse judgment, plaintiff appeals. 
Affirmed. 

Hewitt, MeComb, for appellant. 

Ogden, Magnolia, for appellees. 


J.—An action law was brought the-county court 
Pike county the appellant, Moore, against Vaughn al., 


appellees, based upon three notes, copy which, except due date, 
set forth length: 


Sept. 16th, 1931. 


Ist, 1932, after date promise pay the 
order ————— Fifty Dollars. For value received with. 
interest the rate ————— per cent. per annum from 


and the interest not paid annually, become principal, and 
bear the same rate interest. This note negotiable and payable 
without defaleation discount and without any relief benefit what- 
ever from stay, valuation, appraisement homestead exemption laws. 
Vaughn. 


Due 


Indorsed back: ‘‘W. Cullinane, Katherine Hansen.’’ 
The defendants appeared; filed plea general issue, and also 
special plea, which they set that the notes sued are payable 
order, and payee designated therein, and that the payee could not 
ascertained from the terms said notes; and further that the notes 
sued represented monthly payments for certain property rented 
the defendants, and that the stipulations the rental agreement under 
which the notes were signed were never fulfilled the party whom 
these notes were given, and therefore there was total failure con- 
sideration the notes. 

The case was heard before the judge the county court without 
the intervention jury; and, the trial thereof, over the objection 
the appellant, Moore, the appellees were allowed show facts which 
the court determined sufficient constitute total failure 
consideration. 

further appeared that Anderson was the owner filling station 
and leased Vaughn, appellee, with the agreement repair same; 
that the appellee, Vaughn, went into possession, and Anderson failed 
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comply with the agreement, and few weeks, Vaughn, appellee, 
surrendered possession the leased premises. 

The record silent any direction the part the maker 
the notes the filling the blanks thereon. 

The appellant, Moore, bought the notes from Anderson, paying full 
value therefor. 

noted that there are four blanks these notes, the first 
being that they not say whether ‘‘we’’ are the 
They are blank the payee, when the interest begins, and 
the rate interest. 

The appellant, Moore, contends that the holder, for value, 
due course, said notes, that the notes with the blanks therein were 
delivered Anderson with implied authority fill the blanks, and 
that the words ‘‘This note negotiable’’ render the notes bearer notes 
and negotiable instruments; and that therefore any evidence offered 
defense behalf the maker the notes incompetent. 

Before discussing the question thus sharply presented whether 
not these instruments were negotiable under the Negotiable Instru- 
ments Law (chapter 51, Code 1930 [section 2657 seq.]), let 
noted that effort fill the blanks any holder, the payee, ap- 
pears therein. appears that suit brought and recovery sought 
the face the notes without amendment, alteration, without any 
proof how the blanks should filled in. 

section 2657, Code 1930, notes must payable order bearer, 
and not subject dispute that, when note payable order, 
the payee must named. See, also, section 2664, Code 1930. 

section 2708, Code 1930, holder due course holder who 
has taken the instrument upon the condition that complete and 
regular upon its face. 

The defense failure consideration not available-where the 
instrument the hands holder due course. course, how- 
ever, person seeking recovery not holder due course, the 
instrument subject the same defenses were nonnegotiable 
instrument. See section 2712, Code 1930. 

section 2714, Code 1930, the maker admits the existence the 
payee. 

section 2715, Code 1930, knowledge defects paper amounts 
bad faith the purchaser did not make inquiry thereof. 

section 2666, Code 1930, provided that any terms are 
cient which clearly indicate intention conform the requirements 
thereof. 

The appellant, Moore, seeks avoid the effect failure fill 
the blanks the instruments here being considered putting his 
reliance upon section 2670, Code 1930, which permits person posses- 
sion instrument wanting any material particular fill the 


\ 

m 
ley 
ley 
tha 
ren 


THE BANKING LAW JOURNAL 125 


blanks therein. provides, however, that they filled 
with the authority given and within reasonable time, and, the party 
possession the holder thereof, due course. 

the case bar, the notes are payable the order 
and interest begin 

disposing the contention that the recital the instruments, 
note negotiable,’’ cures the defects, will say that such re- 
cital does not render the notes negotiable, and that the words ‘‘pay 
the order of’’ must construed require named, person 
payee. For illustration, undertakes sell horse, and puts 
label cow reading, ‘‘This horse,’’ such label does not change 
the character, name, the animal. These words alone would not 
sufficient make order note bearer note. The contracts here 
the effect that the notes were negotiable did not supply the requirements 
mandatorily fixed the statute, and not avail render them com- 
plete and regular their that Moore can now declared 
holder due course. 

are therefore clearly the opinion that Moore, the appellant 
here, took the notes with the infirmity thereon, and was put upon in- 
quiry Anderson, who sold them him. Anderson, whom the 
notes were delivered the maker, had filled the blanks, and Moore 
had paid value therefor, without notice, the defense here probably could 
not have been interposed. 

This clear, construing section 2670, Code 1930, conjunction 
with the definition holder due course. See Brannan’s Negotiable 
Instruments, 116, where said that: ‘‘The purchaser nego- 
tiable instrument with unfilled blank put upon inquiry the 
authority the person intrusted with the incomplete 
See Guerrant Guerrant, Va. Law Reg. 639 (payee) Boston Steel 
Iron Co. Steuer, 183 Mass. 140, 646, Am. St. Rep. 426 
(amount) Hartington Nat. Bk. Breslin, Neb. 47, 128 656, 
(N. 180, Ann. Cas. 1912B, 1008 (payee) Tower Stan- 
ley, 2200 Mass. 429, 107 1010 (payee) Munroe Stanley, 220 
Mass. 438, 107 1012; Stone Sargent, 220 Mass. 445, 107 
1014 (payee); Union Trust Co. MeCrum, 145 App. Div. 409, 129 
1078, affirmed without opinion, 207 721, 101 1124; 
Hannen People’s State Bank, 195 Ky. 58, 241 355; Cache Val- 
ley Commission Co. Genter Sales Co., Utah, 574, 228 203; 
877, 1076, and 281, respectively. 

Bank, Fla. 471, So. 528; but its strength weakened the fact 
that the completion the instrument was ratified the maker. 

are not unmindful the great value the commercial world 
removing obstacles order facilitate the transfer negotiable in- 
struments. Ninety per cent. the great volume business this 
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country conducted the medium negotiable instruments. Nego- 
tiable instruments, one kind another, are absolutely essential, 
this day, business all kinds; but, where person buys paper with 
patent defects thereon, with unfilled blanks, and his transferor does not 
fill same, nor does himself, stands charged with knowledge 
such defects and irregularities apparent the face the paper, and 
not holder due course. put upon inquiry ascertain 
the facts. The notes, the case bar, their form, were nonnego- 
tiable, and have remained so, and now appears that the defense 
failure consideration was available. 

573, Am. Rep. 534, and Manhattan Sav. Inst. Nat. Exe. 
Bank, 170 58, 1079, Am. St. Rep. 640, and can only 
say that the instruments involved the first cited case were issued 
the United States government, and were payable the order 
and the second the instruments were bonds substantially the 
same language, and both the payee was left blank. These instru- 
ments were certificates indebtedness, bonds issued governmental 
authority, intended subject unrestricted sale the market, not 
promissory notes intended payable the order per- 
son. that not think the decisions, holding the instruments 
there involved negotiable and payable bearer, are controlling 
here. 

Affirmed. 


RIGHT EXAMINE BOOKS BANK 
ASCERTAIN VALUE STOCK 


Becker Mars Loan Trust Co., Supreme Court Iowa, 
250 Rep. 644 


proper for court issue order directing the officers 
bank permit the administrators deceased stockholder 
the bank and such other person persons they may select, in- 
eluding the husband the sole heir the decedent, examine 
the books and records the bank for the purpose ascertaining 
the value the bank’s shares. fact that the bank the time 
the the superintendent banking reason for 
refusing permit such examination. 

was contended behalf the bank that the right examine 
should restricted the administrators and their attorneys. This 
contention was overruled the court. 


Action mandamus for order compelling the defendants allow 
the plaintiffs make examination books, records, and papers 


a 


Rm 2 os, 
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defendant Mars Loan Trust Company. From decree directing 
the issuance writ mandamus prayed plaintiffs, the defend- 
ants appeal. 

Affirmed. 

Keenan, Mars, and Fred Free and Robert Munger, 
both Sioux City, for appellants. 

Diamond Jory, Sheldon, for appellees. 


DONEGAN, J.—T. Zink, resident Plymouth county, Iowa, 
died intestate, leaving his only heir his daughter, Margretta 
Becker. Administration was taken out upon his estate, and said Mar- 
gretta Becker and Shulz were appointed administrators. 
Among the assets the estate were ten shares the capital stock 
Mars Loan Trust Company. Prior the time the commence- 
ment this case demand was made upon the president said Mars 
Loan Trust Company for private examination said Margretta 
Becker and her husband, Clarence Becker, the books and 
ords said trust company, and such examination was refused. There- 
upon, the said Margretta Becker and Schulz, administrators 
the estate Zink, deceased, and Margretta Becker, indi- 
vidually, the sole heir Zink, deceased, commenced this action 
asking that writ mandamus issue requiring the defendant Mars 
Loan Trust Company and Schafer, its president, and officers, 
agents, and employees, permit the plaintiff and other competent per- 
son persons examine and inspect the books and records the de- 
fendant bank for the purpose ascertaining the financial condition 
said bank and the true value said bank stock. this petition the 
defendants answered denying generally all matters not specifically ad- 
mitted; admitting ownership said bank stock the estate 
and alleging that appellants all times had been willing have 
the stock books said corporation examined the administrators and 
their attorneys. Said answer further alleged that the defendant bank 
was engaged general banking business, had large number 
tomers, both and debtors, whose interests were involved the 
welfare said bank; and that persons other than the administra- 
tors their attorneys ought permitted examine the records 
said bank, for the reason that the bank ought not subjected 
examination persons not trustworthy persons who might use such 
examination pretext for unfavorable publicity. 

Trial was had the court the 6th day July, 1932, and the 
same day the case was submitted the court. the 14th day Feb- 
ruary, 1933, the court entered decree finding for the plaintiffs and 
directing that writ mandamus issue commanding the defendants, 
and each them, together with their officers, agents, and employees, 
submit the plaintiffs, such other person persons the plaintiffs 
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may select, including Clarence Becker, the husband 
Becker, all books, records, vouchers, ledgers, papers, notes, securities, 
moneys, funds, and any and all other assets and evidences liability 
the banking business Mars Loan Trust Company for 
tion, examination, computation, and audit, and the banking house 
said Mars Loan Trust Company, and all this for the purpose 
that plaintiffs, together with the persons them selected therefor, may 
ascertain the financial condition said bank and the true value the 
bank stock outstanding. From this decree the defendants appeal and 
set out four propositions which they rely upon for reversal. 
The first proposition argued appellants that the court erred 
granting any relief whatever plaintiffs, for the reason that neither sit 
said plaintiffs were stockholders the defendant bank and trans- 
fer the stock Zink had been made upon the books any 
person whatsoever. Appellants refer sections 8384 and 8385, the 
Code 1931, but cite authorities support their contention. 
Section 8384 provides that the secretary corporation shall, upon 
written request, furnish the stockholders printed typewritten 
list, giving the names the stockholders and their post office address, 
and the number shares owned each stockholder. Section 8385 
provides that the books the corporation must kept show 
the original stockholders, their interests, the amount paid their 
shares, and all transfers which books, copy thereof, far 
items mentioned this and section 8386 are concerned, shall sub- 
ject the inspection any person desiring the same. reading 
section 8385 shows that the right examine the books therein referred 
not limited stockholder. Even were otherwise, the ab- 
sence any prohibition against the administrators and heirs de- 
ceased stockholder, there would seem reason why they should 
not have the same right such examination the deceased stockholder 
would have living. find nothing appellants’ first allegation 
error. 
Appellants’ second proposition that the court erred including 
the writ provision that Clarence Becker, the husband Mar- 
gretta Becker, and who had interest whatsoever the stock, 
should permitted make the examination thereof. The statute does 
not limit the right make such examination the stockholder, and, 
the absence such limitation, think would unreasonable 
refuse stockholder the right have examination made some 
other person his behaif. Ellsworth Dorwart, Iowa, 108, 
588, 589, Am. St. Rep. 427, said: ‘‘It also contended 
that appellant had right examine the books the time re- 
quested it, because was accompanied his attorney and stenog- 


rapher. This not sufficient excuse. Plaintiff had the right have 
his attorney with him, and the attorney had the right amanuensis. 
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Neither was present for improper purpose. Each was there speed 
and facilitate the 

The question what other persons might allowed make the 
examination along with and behalf plaintiff was largely within the 
discretion the court, and find abuse such discretion. 

The third proposition argued appellants that the court was 
without jurisdiction issue writ mandamus against the defendant 
bank, for the reason that said bank, the time the decree was entered, 
was the custody the superintendent banking under Senate File 
111 (Acts 45th Gen. Assem. 156), which became effective the 22d 
day January, 1933. Senate File 111 contains the following provi- 
sion: ‘‘During the period such management and possession the 
superintendent banking, all the remedies law equity any 
ereditor stockholder against any such bank trust company shall 
suspended, and the statute limitations against such claims shall 
tolled during such Section 

The provision above quoted very recent legislation and not 
have the benefit any precedent aid its construction. the 
provision quoted strictly construed, would prohibit the taking 
any legal action any kind whatsoever against defendant bank 
while under the control the superintendent banking under said 
Senate File 111. However, believe that consideration the his- 
tory such legislation and the circumstances surrounding its enact- 
ment are sufficient indicate that the purpose the Legislature 
passing this law was preserve all matters connected with the banks 
included its provisions statu quo, and prevent vexatious litiga- 
tion which might affect the property rights such banks and their 
debtors and during the time such banks are under the control 
the superintendent banking. see nothing examina- 
tion the books and records bank its stockholders which any 
way violates the spirit purpose the provisions said Senate File 
111. our opinion, the provision quoted does not contemplate the 
prohibition such examination the part stockholder, and the 
trial court was not without jurisdiction and did not err ordering the 
issuance the writ mandamus this 

Appellants further contend that the trial court abused its discretion 
granting the writ without any showing the purpose, intent, and 
good faith the plaintiffs applying therefor. answer this con- 
tention may said that the law does not impose any such burden 
upon plaintiff-stockholder. Ontjes Harrer, 208 Iowa, 1217, 227 
101, 103, said: ‘‘There was burden resting upon the plain- 
tiff establish his motive purpose stockholder demanding the 
inspection and examination the records the defendant corporation. 

There presumption that stockholder seeking information 
does with bad motive, with intent inflict injury upon the cor- 
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poration. This matter defense pleaded and See, 
also, Corpus Juris, 862, 1317; Fletcher Cyclopedia Corporations 
4103, 2822; State rel. Weinberg Pacific Brew. Malt. Co., 

this case, moreover, the petition alleged the interest 
the stock, that the examination was requested for the purpose 
determining the true market value said shares stock for the benefit 
the plaintiffs selling same, and that the examination would 
made good faith for the purpose obtaining the information proper 
and necessary the administration the estate the decedent stock- 
holder. The record devoid any evidence showing wrongful intent 
purpose the part the appellees connection with such exam- 
ination. therefore find abuse discretion the part the 
trial court granting the writ asked for appellees. 


For the reasons given, the decree the court hereby affirmed. 
Affirmed. 


TRUSTEE NATIONAL BANK SHARES NOT 
PERSONALLY LIABLE STOCKHOLDER 


Heiden Cremin, Circuit Court Appeals, Fed. Rep. (2d) 943 


One who holds stock national bank trustee for minors 
not personally subject the double liability imposed national 
bank stockholders upon the failure the bank. The burden upon 
him, however, establish clear and convincing proof that 
holds the shares trustee only and that the trust not merely 
form make appear that the title the minor beneficiaries 
whereas the trustee the real owner. 

The action this case was brought the receiver of* the Sioux 
National Bank recover the statutory penalty from the defendant 
the owner 150 shares the bank’s stock. appeared that the 
defendant had purchased the shares and had had four 
for shares each and for shares each) issued his name 
trustee, each certificate being intended for one his four minor 
daughters. was held that the facts established the creation 
irrevocable trust and that the defendant was not personally liable. 

and under which the case was decided, reads follows: Persons 
holding stock executors, administrators, guardians, trustees, 
shall not personally subject any liabilities stockholders but 
the estates and funds their hands shall liable the manner 
and the same extent the testator, intestate, ward, person in- 
terested such trust funds would be, living and competent act 
and hold the stock his own name.”’ 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1366. 
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Note. The double liability imposed national bank stockholders 
has been abolished section the Banking Act 1933 
any such (national banking) association issued after the 
date the enactment this (June 16, 1933). Deposit in- 
surance has been substituted for this form protection. 


Appeal from the District Court the United States for the North- 
ern District George Scott, Judge. 

Action Heiden, receiver the Sioux National Bank, 
against William Cremin, trustee. From judgment for defend- 
plaintiff appeals. 

Affirmed. 


Robert Pike, Sioux City, (Larned Brown, Sioux 
City, lowa, the brief), for appellant. 

Harry Snyder and John Sears, both Sioux City, Iowa, for 
appellee. 


STONE, J.—This action the receiver closed national 
bank for the double stock liability. The defendant appears the bank 
stock books ‘‘Wm. Cremin, The theory the action 
that personally liable. His defense that not the owner 
the stock but holds purely trustee for his four minor children 
and, therefore, not personally liable. Section 66, titie USCA. 
The trial court found that held only trustee and was not person- 
ally liable. The receiver appeals. 

Before reaching the merits, are met motion appellee 
dismiss the appeal. The ground the motion is, substance, that-this 
law ease tried the court waiver jury; that there are 
special findings fact and none were requested appellant nor was 
any motion for judgment made him; that, this situation the 
record, there nothing here for review. Without examining deter- 
mining this matter, prefer pass and affirm the judgment 
the merits. 

the merits, appellant argues five points. 

The first these that the statutory stock liability cannot 
avoided conveyance the stock one not legally capable as- 
suming and that this applies conveyance trustee for minors. 

well-established rule law, applicable corporations gen- 
erally, that transfer stock must made one not only legally cap- 
able holding stock but who may lawfully assume the obligations 
attaching ownership such assumption obligations, 
financial responsibility not meant but legal liability respond. There 
reason why this rule should not apply national bank stock and 
has been applied: minors, Early Richardson, 280 496, 
Ct. 176, Ed. 575; Aldrich Bingham (D. C.) 131 363; 
Foster Chase (C. C.) 797; and Foster Wilson (C. C.) 
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national banks, Concord First National Bank Hawkins, 
174 364, Ct. 739, Ed. 1007; California Bank 
nedy, 167 362, Ct. 831, Ed. 198; and Johnston Laflin, 
103 800, Ed. 532. But this rule not held prevent trans- 
fer stock trustee valid trust. Ordinarily, the trustee may 
required respond the obligation the stock and either al- 
lowed recoup from the trust estate his hands (Taylor Davis, 
110 330, 335, Ct. 147, Ed. 163) the execution the 
judgment against him runs only against the trust estate (Hampton 
Foster [C. Mass.] 127 468). There doubt that such trustees 
may hold national bank stock, for section 66, title USCA, unmistak- 
ably, implies such its provisions liability stock held. Also, 
that section leaves doubt where the liability rests, for ex- 
pressly declares that ‘‘persons holding stock trustees, shall 
not personally subject any liabilities stockholders’’ and such 
liability expressly placed upon ‘‘the estates and funds their 
such. 

What reason can there for judicial construction which will de- 
that transfer national bank stock trustee does not afford 
him the protection section solely because his cestui que are minors 
otherwise incompetent? parties primarily protected the 
double stock liability and for whose benefit exists are the creditors 
the bank. Section declares, clearly language can, that, 
trustees, administrators, executors, and guardians, the are 
relegated the ‘‘estate and funds their hands’’ and are denied the 
personal liability the trustee, administrator, executor, guardian. 
the creditor relegated such ‘‘estate and quite clear 
that the beneficiaries thereof are wise liable any more than the 
trustees, would be. What difference, then, can make the credi- 
tors who what the beneficiary may be? does not the least affect 
them. 

Also, such construction opposed one the broad policies 
the National Banking Act. This policy permit great freedom 
the transfer national bank stock. very early case, First Nat. 
Bank Lanier, Wall. 369, the court page 377, Ed. 172, said: 
power transfer their stock one the most valuable franchises 
Congress banking associations. Without this power, 
readily seen the value the stock would greatly lessened, and, 
obviously, whatever contributes make the shares the stock safe 
mode investment, and easily convertible, tends enhance their 
much later case, Earle Carson, 188 42, the court 
page 47, Ct. 254, Ed. 373, said this policy was one the 
features’’ the act. Third National Bank Buffalo 
German Ins. Co., 193 581, 592, Ct. 524, Ed. 801, the 
court states this policy being encourage investment such stock 
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facilitating transfers thereof. Also see Dewey, 202 
510, 533, 534, Ct. 731, Ed. 1128, Ann. Cas. 419; and 
Bullard Bank, Wali. 589, 595, 596, Ed. 923. Clearly, con- 
struction which would make unsafe trustees and guardians in- 
vest such stock would remove class buyers and holders from the 
market and run directly counter this important policy which the 
Supreme Court has repeatedly announced was one the features 
the act. 

Obviously, this should not done unless there some 
announcement necessarily drawn from the act itself. But reach 
such result would violence the purpose declared section 66. 
The section reads that ‘‘trustees’’ and ‘‘guardians’’ shall not per- 
sonally liable; that only the ‘‘estate and funds their shall 
liable and, therefore, that the beneficiaries shall not personally liable. 
Yet this construction would make trustees and guardians personally 
liable for the sole reason that the beneficiaries could not assume liabil- 
ity from which the section itself frees them. When this sought the 
ground that the beneficiary minor legal incompetent), the vice 
emphasized because ‘‘guardians’’ are appointed only for legal incom- 
petents (more often minors than otherwise) and trusts are estab- 
lished method which protect and provide for minors and other 
incompetents. Not only does provision the act justify this limita- 
tion the above general policy freedom transfer, but such limita- 
tion directly opposed the wording and spirit this very section 
the act. 

The final proposition that the evidence did not support the finding 
the trial court that defendant held trustee for his minor children 
and not his own right. The contention that the creation vol- 
untary declaration must show with reasonable certainty the 
property, objects, and definite beneficiaries competent enforce 
equity. This presents the really serious proposition this 
appeal. 

Clearly, when section declares trustees and others exempt from 
this stock liability, contemplated actualities and not mere forms. There 
could ‘‘trustees’’ unless they represented actual trusts. 
trust really existed, there could trustee who could hold such 
and the facts that designated himself such the certificates and 
the bank stock books (even though the cestui que were set forth) and 
even honestly regarded himself such could not make him such re- 
lieve him from personal liability. While all elements estoppel would 
absent, this but instance determining actual ownership. 

The challenge here that trust shown. Since the defense here 
based section 66, which exception the general rule lia- 
bility, and pleaded defense, the burden upon defendant show 
the status upon which relies relieve himself. When comes 
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making this proof, defendant faced with the established rules 
what necessary constitute valid trust. Also, how, 
evidentiary matter, the trust shown. ‘‘It needs particular 
form words create trust, there reasonable certainty 
the property, the objects, and the St. 
Ry. Co. Des Moines Union Ry. Co., 254 196, 208, Ct. 81, 
86, Ed. 219. trust personal property may created 
parol. Allen Withrow, 110 119, Ct. 517, Ed. 90. Such 
trust may established parol evidence (same case, page 129 
110 Ct. 517) ‘‘but such evidence must clear and convine- 
(same, page 130 110 Ct. 517, 524). Considering the 
useful policy evident the provision the act establishing this 
double stock liability, the necessity safeguarding that policy from 


evasion and the facility with which incomplete trust devices might lend 


themselves such evasion, seems particularly prudent require that 
proof bringing stockholder within the exception section should 
and 

The proof here contains formal written oral declaration creat- 
ing trust and defining its terms. the not unusual case father 
endeavoring make provision for his children putting property 
himself trustee for the children. was doctor and did this his 
own way. The question whether what did and said clearly show 
trust. considering this evidence, what did connection with the 
alleged trust pertinent. Ambrosius Ambrosius, 239 473, 476 
(C. 2). 

The undisputed evidence is, substantially, follows: Defendant had 
four minor children (girls). had been appointed guardian for them 
and such, maintained separate savings accounts for each child. 
had bought with his own money 150 shares Cudahy stock which 
gave the children and had issued four certificates—each being him 
trustee for named child. The dividends from the stock were placed 
him the respective savings accounts. Thereafter, and May 16, 
1923, bought these 150 shares the Sioux National Bank. 
bought this stock from Magoun, who was president the bank. 
Magoun testifies defendant told him was buying the stock for his 
four children. received receipt, that date, follows: 


from William Cremin, Trustee, $27,000.00 Twenty 
seven thousand Dollars payment certificates representing 150 shares 
the capital stock the Sioux National Bank, said certificates 
issued his name Trustee follows: two shares each, 
two certificates, shares each. certificates, total 150 shares). 

National Bank. 


The stock book stubs showed four certificates (two for shares and 
two for shares each) each issued ‘‘Wm. Cremin, Trustee,”’ 


fie 
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and receipted for Cremin, Payment for his 
stock was $2,000 cash (his money) and his two notes for $14,000 
and $10,000. May 1924, certificates for shares each the 
stock American Mortgage Company were issued the names the 
respective children. Also, there were certificates for shares each 
the Baltimore Ohio Railway Company issued each the children. 
The record does not show where how the shares these two com- 
panies came the children. Dividends from the Cudhay, Sioux Na- 
tional Bank, American Mortgage Company, and Baltimore Ohio Rail- 
way Company, well interest from ‘‘Bonds’’ (not further identi- 
fied), were placed the above savings accounts. 1925, 1926, 
sold the Cudhay stock for ‘‘about $15,000.00.’’ applied the savings 
accounts the above notes and ‘‘applied the $15,000.00 [from Cudhay 
stock] final settlement the purchase price the bank stock.’’ 
The certificates for the bank stock were not produced and were said 
defendant have been mislaid. 

While this record (partially narrative) rather meagre and loose, 
shows several things: That defendant had, rather crudely, attempted 
establish trust for his children (separately) before this stock was 
acquired and had placed therein valuable stock purchased with his 
money. That stock was ordinary stock, presumably without 
double stock liability. the same time, was their appointed 
guardian and conducting, such, savings account for each the 
children. Into these went the dividends from this stock held 
trust. Thereafter, bought this bank stock having 
issued four near equal possible. the time 
the purchase told the seller was buying for his four children, and 
the four certificates and the payment receipt were made him 
trustee’’ and were receipted for signed him such. paid for 
this stock partially himself but more than half from the savings accounts 
and from the proceeds sale the stock held, theretofore, him 
trustee. His good faith not questioned. think these facts show 
the existence trust before this stock was bought and lively interest 
making separate provision for his children other ways. The pur- 
chase this bank stock was apparently the best faith and for the 
purpose placing the same trust condition the Cudahy stock. 
Apparently, his intention had been augment the trust estate this 
stock and pay for himself. this true, the fact resulted 
that later sold property belonging the trust and used pay 
the balance due the purchase this bank stock. 

While the transactions reveal the lack completeness and clarity 
usually found where layman wanders into fields requiring legal 
guidance, yet clear that there was entire good faith and that enough 
was done and done way evince executed and publicly stated 
intention form trust for the children. Obviously, dealt freely 
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with all these stocks, but all times his dealings recognized the trust 
relation and were harmony therewith. 

While courts should diligent preserve the protection for 
tors designed the statutory double stock liability, yet they should not 
that diligence far make perilous for men honestly 
deal bank stock. said above, equally important purpose 
the act was make these shares attractive, and obviously they would 
carefully avoided investors they could not dealt freely 
those acting honestly with purpose evading the statutory liability. 
said the Second Circuit speaking the double liability 
tion: ‘‘But this provision not intended interfere with the right 
freely transfer shares such Fowler Crouse, 175 
646,647. Also, speaking the present section 66, Judge Blodgett 
(D. Ill.) said: ‘‘The object this section undoubtedly was 
encourage the investment trust funds this class corporations 
relieving the trustees from personal Irons 
turers’ Bank, 197, 199. 

The evidence seems clear that irrevocable trust for 
these children was shown established. This case all fours 
with Darragh, (2d) 906 (C. 8); Fowler 
Gowing, 165 891 (C. 2); and Lucas Coe, 972 (N. 
C.). There are good discussions the subject the Fowler and 
Lucas Cases. 


PRIORITY UNSECURED DEPOSITS 
CLOSED BANK 


State rel. Sorensen, Atty. Gen. State Bank Omaha (New 
sterdam Casualty Co., Intervener), Supreme Court Nebraska, 


The statutes Nebraska 8-1, 102, Comp. St. 1929) provide 
that claims depositors for deposits ‘‘not otherwise secured shall 
have priority over all other claims, except’’ ete. Under this statute, 
held that where city deposits funds bank and takes from 
the bank bond securing such deposits, the bank paying the premium 
the bond, the deposit ‘‘otherwise secured’’ within the meaning 
the statute and not entitled priority upon the failure the 
bank. 

was further held that where county deposited funds 
bank and secured bond protecting against loss the deposit, 
paying the premium the bond itself, the deposit was not ‘‘other- 
wise secured’’ and the county was entitled priority. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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Proceeding the State, the relation Serensen, Attorney 
General, against the State Bank Omaha, wherein the New Amsterdam 
Casualty Company intervened. From adverse judgment, the inter- 
appeals. 

Affirmed part, and reversed part, and remanded, with 
tions. 

Howell, Tunison Joyner, Omaha, for appellant. 

Radke, Barlow Nye, and Price, all Lincoln, for ap- 
pellee. 


GOOD, J.—This appeal involves the classification claims against 
insolvent state bank. sought allowance two claims, 
with classification deposits ‘‘not otherwise secured.’’ The trial 
court allowed them general claims. Intervener has appealed. 

The record discloses that the State Bank Omaha had been duly 
designated depository for the funds the city Omaha and also 
for the funds the county Douglas. secure the city funds, the 
bank gave depository bond, with intervener, New Amsterdam Casu- 
alty Company, surety, the bank paying the premium for the bond. 
bond was also given the county for security its funds, with in- 
tervener surety. this bond the county paid the premium. None 
the bank’s assets were used securing the county deposit. When 
the bank was closed because insolvency the city had deposit 
$8,676.09 and the county $40,000. paid the city and 
respectively, the amount their deposits, took from each 
assignment its claim against the bank, and presented them for al- 
lowance. 

conceded that, the payment the amount the deposits 
the city and county and taking assignments from them, the inter- 
vener has become subrogated all the rights the city and county. 
The receiver contends that because depository bonds were given the 
claims are ‘‘otherwise and were properly allowed general 
claims only. 

The questions presented this appeal depend upon the proper 
interpretation section 8-1,102, Comp. St. 1929, which, far 
applicable the present controversy, reads: ‘‘The claims depositors, 
for deposits, not otherwise secured, shall have priority over all 
other claims, except taxes, and subject such taxes, shall 
the time the closing bank first lien all the assets the 
banking corporation and, upon proof thereof, they shall 
paid immediately out the available cash the hands the receiver. 
the cash the hands the receiver available for such purposes, 
insufficient pay the claims depositors whose deposits are not other- 
wise secured, the court which the receivership pending, 
judge thereof, upon hearing shall determine the amount required 
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supply the deficiency and cause the same certified the Depart- 
ment Trade and Commerce claim entitled the benefits the 
Depositors’ Final Settlement Fund.’’ Previous the adoption this 
section its present form 1929, the language was substantially the 
same except that depositors’ guaranty fund was used instead deposi- 
tors’ final settlement fund. The interpretation this section has been 
before this court two occasions. 

State First State Bank Alliance, 122 Neb. 109, 239 
646, was held: ‘‘A city that exacts from state bank collateral 
ity for deposits, receives the proceeds the security after insolvency 
the bank and presents the receiver claim for excess deposits over 
such proceeds, the class depositors ‘otherwise secured’ and not 
entitled share the assets the bank equality with depositors 
the class ‘not otherwise secured’ within the meaning the statute 
providing that depositors and holders exchange the latter class 
shall have the first lien, with the exception 

State First State Bank Alliance, 122 Neb. 502, 240 
747, 576, was held: ‘‘Where county deposits its funds 
state bank and exacts security therefor pledge some the 
bank’s assets, and also exacts depository bond further security, such 
deposit one otherwise secured and not entitled share lien the 
assets the bank equality with depositors class not other- 
wise 

each the above assets the bank were pledged the 
depositors, and the depositors thus secured preference over other de- 
positors the extent that the assets the bank were pledged. those 
cases was properly determined that the claims were ‘‘otherwise se- 
cured’’ and were not entitled the lien afforded the statute de- 
positors ‘‘not otherwise secured.’’ 

Intervener’s first cause action based the 
the city Omaha. Some portion the bank’s assets was used pay 
the premium the city’s depository bond. Clearly, that cause 
action ruled the decisions the two cases above cited. The dis- 
trict court properly allowed intervener’s claim, based upon the deposit, 
general claim, and not entitled the preferential lien given deposi- 
tors whose claims are ‘‘not otherwise secured.’’ 

different situation exists intervener’s second cause action. 
Whether deposit that secured the expense the depositor, and 
where part the bank’s assets used procuring such security, 
‘‘otherwise secured,’’ has not been heretofore deter- 
mined this court. 

Counsel for the receiver cite and rely upon State First State Bank 
Alliance, 122 Neb. 502, 240 747, 576, wherein 
was held: ‘‘Where the language statute plain and unambiguous 
and its meaning clear and unmistakable, there room for construc- 
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tion, and the courts are not permitted search for its meaning beyond 
the statute must borne mind that the language was 
used with reference the character the claim then before the court, 
and with reference that claim the language was pertinent. The 
language there used was not intended applicable situation pre- 
sented intervener’s second cause action. the body the opin- 
ion that case was said (page 509 122 Neb., 240 W..747, 750) 
this connection, may observed that brief amicus curiae has 
been filed this case, which contends that where depositor takes 
indemnity bond secure himself, and pays for the bond, and such bond 
not paid for the bank, nor any assets the bank pledged, either 
the depositor the surety the bond, entitled participate 
the iien granted depositors, not otherwise secured, and partici- 
pate the depositors’ final settlement fund. That question not in- 
volved this case and not here decided.’’ appears clearly that 
the ruling that case was not intended applicable situation 
now under consideration. 

long there was depositors’ guaranty fund, depositors’ 
final settlement fund, which, has been heretofore held, was trust 
fund created the Legislature, the latter could prescribe any condi- 
tions that saw fit what class classes persons might share 
such funds, but the depositors’ guaranty fund and depositors’ final 
settlement fund longer have legal existence, was held this 
Hubbell Bank Bryan, 124 Neb. 51, 245 20. 

follows that the lien provided the section the statute above 
quoted can only attach the assets the The question then 
arises: the attempted classification depositors who may share 
the lien the assets the insolvent bank arbitrary classification, 
one without any reasonable basis therefor 

The rule well éstablished that the Legislature may, for the pur- 
pose legislation, classify persons, places, objects subjects, but such 
classification must rest upon some difference situation cireum- 
which, reason, for distinctive legislation for the class. 
The class must have substantial quality attribute which requires 
legislation appropriate necessary for those the class which would 
inappropriate unnecessary for those without the class. State 
Bauman, 120 Neb. 77, 231 693, and cases therein cited. 

are opinion that, the literal wording the statute 
followed, the depositors secured, was intended 
include depositors whose only security that procured themselves, 
without any expense the bank, without any charge upon the bank’s 
assets, would arbitrary and unreasonable. 

From all the banking legislation enacted this state, apparent 
that one main purpose the Legislature was protection for the claims 
depositors, and that depositors should have lien upon all the assets 
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the bank when became insolvent; that the bank’s assets should not 
used pledged secure any deposits other than deposits 
funds. depositor who has taken the precaution insure his deposit 
the bank, without any expense the bank and without impairing the 
claims other depositors any degree, is, justice and reason, 
the same footing any other depositor with respect the right share 
the assets the bank. 

The contention made the receiver this case, upheld, would 
probably require hold that the classification depositors 
tion 8-1,102, Comp. St. 1929, unconstitutional. However, are not 
driven that extremity. familiar rule statutory construction 
that where statute fairly susceptible two constructions, one 
which would render invalid and the other valid, the latter 
preferred. 

Considering all the statutes upon the subject banking and the 
general purpose the Legislature, disclosed the several legisla- 
tive acts, are impelled the view that, the term ‘‘otherwise 
secured,’’ the Legislature intended exclude from participation the 
lien the bank’s assets only such depositors take security for their 
deposits, and some degree deplete the assets the bank and that 
extent secure advantage over other depositors. 

necessarily follows that intervener’s claim, set forth its 
second cause action and based upon the deposit made the county, 
was ‘‘not otherwise within the proper meaning section 
8-1,102, Comp. St. 1929. 

The judgment first cause action affirmed; second cause 
action reversed, and the latter remanded, with instructions enter 
judgment thereon conformity with this opinion. 

Affirmed first cause action; reversed second cause 
action. 


DEPOSIT FOR SPECIAL PURPOSE PRE- 
FERRED CLAIM CLOSING BANK 


State rel. Sorensen Bank Otoe (Bowles Live Stock Co., Inter- 
vener), Supreme Court Nebraska, 251 Rep. 111 


Schutz deposited the Bank Otoe check drawn the same 
bank Hillman, explaining that the deposit was made for the 
special purpose paying check which Schutz would issue pay- 
ment for The check was credited Schutz’ account and 
charged against Hillman’s. Schutz issued his check payment for 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §149. 
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the cattle and the bank answered the payee’s inquiry 
whether that check would paid the affirmative. The check 
drawn Schutz was forwarded the Bank Otoe for payment 
but the bank failed few days later without having remitted. 
was held that the bank held the deposit trust fund and that 
the payee the check was entitled preference payment over 
other creditors. 


Suit the State, the relation Sorensen, Attorney Gen- 
eral, against the Bank Otoe, wherein Luikart was appointed 
receiver, and wherein the Bowles Live Stock Commission Company in- 
tervened. From judgment for the intervener, the receiver appeals. 

Affirmed. 

Radke, Barlow Nye, and Price, all Lincoln, and Edwin 
Moran, Nebraska City, for appellant. 

Jessen Dierks, Nebraska City, and Herbert Daniel and Fred 
Wright, both Omaha, for appellees. 


GOOD, J.—The receiver the insolvent Bank Otoe has appealed 
from judgment allowing intervener, Bowles Live Stock Commission 
Company, preferred claim against the bank. 


The record discloses the following pertinent facts: Schutz de- 
sired purchase from intervener carload cattle and arranged with 
one Hillman borrow $1,200 pay therefor. The president the 
now insolvent bank was informed Hillman and Schutz this ar- 
rangement, and that Hillman would lend the amount Schutz pay 
for the cattle. Schutz purchased the cattle and tendered intervener 
check the bank for the purchase price, $1,141.12. Before accept- 
ing the check intervener sent the following telegram the bank: Will 
you honor check for eleven hundred forty-one dollars twelve cents 
signed the same day the bank wired its answer 
intervener follows: ‘‘E. Schutz check will paid.’’ 
gave Schutz check the Bank Otoe, and Schutz deposited the 
check the bank for the express purpose paying for the cattle, and 
the bank’s president was informed. The bank stamped the check 
paid, charged the account Hillman and gave Schutz. 
After the exchange telegrams, intervener accepted Schutz’ check 
the Bank Otoe for the purchase price the cattle, and this check 
was transmitted for payment through the usual channels the Bank 
Otoe, which did not remit intervener but retained the check until 
the bank was closed several days later. Hillman had deposit the 
bank sufficient funds pay his check Schutz. 

stipulated that the time the Hillman check was deposited 
there were funds cash and bills exchange other banks, the prop- 
erty the Bank Otoe, amounting about twice much the Hill- 
man check. Schutz has assigned his interest the claim intervener. 
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intervener’s contention that, when the Hillman check was 
stamped paid, and the amount thereof charged against Hillman’s ac- 
count the bank, the check was paid, and the bank then received and 
held trust fund for the payment Schutz’ check intervener. The 
receiver, the other hand, claims that the deposit the credit 
Schutz was general and not special deposit; that the assets the 
bank were not augmented the transaction; that was mere book- 
keeping transfer credits; that trust fund arose, and that inter- 
vener, therefore, was not entitled, the beneficiary trust, have 
its claim preferred. 

The receiver cites and relies upon Milligan First State Bank 
Barnard, 528, 226 747; Hornick, More Porterfield 
16; Beard Independent District Pella City (C. A.) 375, 
and Empire State Surety Co. Carroll County (C. A.) 194 593. 
may conceded that these authorities appear sustain his conten- 
tion. However, different rule obtains this jurisdiction and many 
other states. think that the rule, exists here and most 
the states, that deposit made for specific purpose, for the pay- 
ment particularly designated claim, partakes the nature 
special deposit and distinct class itself. When deposit 
made bank, acts the agent the depositor, and fails 
apply the deposit directed, should misapply it, the deposit may 
Savings Bank, 196 Iowa, 706, 195 378, 466, and 
annotation said case appearing page 472 seq. 

The Supreme Court North Carolina, the case Corporation 
Commission Merchants’ Bank Trust Co., reported 194 125, 
138 530, 382, held: deposit check given for the 
purchase price real estate subject lien, under the agreement that 
the bank will immediately honor check against the deposit sufficient 
satisfy the lien, impressed with trust the hands receiver 
the bank the extent the lien.’’ See, also, note that case begin- 

1107, was held: ‘‘Where person makes deposit bank for the 
specific purpose meeting certain checks thereafter issued, the 
bank accepting the deposit becomes bound the conditions imposed, 
and, the money deposited misapplied, can recovered 
trust 

The following cases announce the same rule: Northwest Lumber Co. 
American Bank, 130 Wash. 33, 225 825, 
922; Lusk Development Improvement Co. Giinther, Wyo. 294, 
232 518; Blummer American State Bank, 169 Minn. 
89, 210 865; Warren’s Bank, 209 Wis. 121, 244 594, 
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371; Winkler Veigel, 176 Minn. 384, 223 622; 
Goodyear Tire Rubber Co. Hanover State Bank, 109 Kan. 772, 204 
992, 677; American Nat. Bank Miller, 229 517, 
Ct. 883, Ed. 1310. 

Bartley State, Neb. 310, 744, 745, was held: 
giving credit deposit for the amount check, the 
bank upon which drawn, is, contemplation law, payment 
the check money, the same extent though the had been 
paid over the counter the check, and immediately redeposited 
the 

Seotts Bluff County First Nat. Bank, 115 Neb. 273, 212 
617, was held: ‘‘When bank gives one its depositors credit 
his passbook for check drawn another its depositors, having 
its books ample funds pay the check, such equivalent 
payment the check deposited and the depositor the check en- 
titled considered depositor the cash represented the check 
even though, without knowledge connivance his part, was not 
entered the books the bank and the money was not further actu- 
ally 

Nutrena Feed Mills Superior Wholesale Grocery Co., 122 Neb. 
728, 241 522, was held: ‘‘When draft with bill lading 
attached sent bank for collection and the drawee the draft 
tenders the bank its check the collecting bank for the amount 
the draft, the drawee being depositor the said bank with sufficient 
funds deposit pay the check, and the bank has sufficient cash 
hand pay the same, and the bank accepts and retains such check 
payment the draft, marks the draft ‘Paid’ and delivers the 
drawee, together with the bill lading, the draft and the account 
represents are paid. The delivery and acceptance the check, under 

State Citizens’ State Bank, 124 Neb. 562, 247 345, 
was held: ‘‘Money paid bank for the sole purpose paying 
specific debt, and converted its own use the bank, held trust funds, 
payable full from bank assets hands receiver.’’ 

State rel. Sorensen State Bank Touhy, 122 Neb. 582, 240 
925, was held: ‘‘Converted proceeds check delivered 
and received bank for the sole purpose paying debt 
the payee held trust funds payable full from bank assets the 
hands the receiver, and not deposits.’’ See, also, State State Bank 
Wahoo, Neb. 896, 252; Capital Nat. Bank Coldwater 
Nat. Bank, Neb. 786, 115, Am. St. Rep. 572; State 
rel. Sorensen Farmers’ State Bank (Neb.) 250 557, decided 
the present term court. 

Under the facts disclosed the record and view the authori- 
ties above quoted, are impelled hold that, when the Bank Otoe 
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the Hillman check, stamped paid, and charged his 
count, was then paid effectually the cash had been handed 
Mr. Schutz; that, when Schutz deposited the Hillman check for the 
specific purpose having the proceeds. thereof used pay for the car- 
load cattle, which purpose was made known the bank and the de- 
posit was accepted that condition, the bank then held that fund 
the agent Schutz, and, its failure pay the Schutz check inter- 
vener, Schutz, his assignee, entitled have the claim treated 
trust fund and allowed preference accordingly. 

follows that the judgment the district right, and 
Affirmed. 


ESTATE FUNDS CANNOT SET OFF AGAINST 
EXECUTOR’S INDIVIDUAL NOTE 


Dickens Howard, Circuit Court Appeals, Fed. Rep. (2d) 
263 


person, who indebted closed bank promissory note, 
set off against his liability the note deposits the bank 
his name administrator, executor county clerk. The receiver 
entitled collect full the note and pay the depositor, 
his representative capacity, such dividends may declared 
the deposits. 


Suit Howard, receiver the John Hancock National 
Bank Sparta, Ga., against Dickens. From judgment favor 
the plaintiff, the defendant appeals. 

Affirmed. 

Warren Grice and Benning Grice, both Macon, Ga., for ap- 
pellant. 

Wallace Miller, and Jas. Lowrey, Jr., both Macon, Ga., and 
Samuel Wiley, Sparta, Ga., for appellee. 


Bank Sparta, Ga., sued Dickens promissory notes which 
Dickens owed the bank individually. pleaded set-off the bal- 
ances due the bank four general deposit accounts the name, 
Temp. Adm’r, Marshall Guill, Dickens, Ex’r, Mrs. Bell, 
and Dickens, Clerk County Commissioners. appeared without 
dispute trial before the court without jury that Dickens was the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §741. 
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duly appointed administrator, temporary administrator, and executor 
the estates the several persons named, and was the clerk the 
board county commissioners Hancock county, and had his sev- 
eral representative capacities come into possession funds belonging 
his several trusts and not himself individually, and had deposited 
them bank, thus raising the four accounts mentioned. The bank, 
when closed, was insolvent, but Dickens was and solvent. The 
court disallowed the set-off, and gave judgment the notes, and 
Dickens appealed. 

Dickens argues that for the moneys deposited personally 
accountable his several trusts, and, being solvent, will have make 
good the deficits after the dividends from the bank are paid; that 
law the deposit accounts are his, the words following his name, Admr. 
Hitcheock, ete., being but descriptio persone; that could sue 
his own name recover them, and may hence offset them, citing 
especially Hanson Bank Lagrange, Ga. App. 380, 147 124; 
Miller Receiver Franklin Bank, Paige (N. Y.) 444. 

not doubt that law between the bank and Dickens the 
descriptive words are descriptio persone, and that the legal right 
action him, and could his own name recover the deposits, 
although trust funds. Oglesby Gilmore, Ga. 56; Daniel 
Hollingshead, Ga. 190; Saffold Banks, Admr., Ga. 289; Dozier 
117 Ga. 786, 61; Kennedy Gelders, Ga. App. 
241, 620. the moneys, whether check the 
bank suit, presumed that the trustee will apply them their 
proper purposes. Munnerlyn Augusta Savings Bank, Ga. 333, 
554, Am. St. Rep. 159; American Trust Banking Co. 
Boone, 102 Ga. 202, 182, 250, Am. St. Rep. 167. 
But offset them against his own individual debt the bank 
more than collect the funds from the bank. addition use 
them pay his own debt, and that misappropriation them. The 
moneys did not belong Dickens, and the deposit credits which they 
produced not equity belong him. The real owners the moneys 
can follow them and claim the deposits against any right the bank 
set them off against debts due the depositor, for the bank not 
shown have given any the faith the deposits, nor indeed 
could have bona fide done so, since the description which Dickens 
gave himself making each deposit was ample notice the trust 
ownership the fund deposited. Central National Bank Connecticut 
Mutual Life Insurance Co., 104 54, Ed. 693, and cited 
therein; Union Stock-Yards Nat. Bank Gillespie, 411, 
Ct. 118, Ed. 724; Dozier 117 Ga. 786, 
61; Geyser-Marion Gold-Mining Co. Stark A.) 106 558, 
684. The bank having right apply the trust moneys 
its claim against Dickens, the application none the less improper 
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because Dickens desires that made. The owners could hold the 
receiver liable for the misappropriation. American Trust Co. Boone, 


unless specially authorized, has not power enter into such con- 
tract behalf his bank. 

president bank,’’ said the court, ‘‘may given such 
authority the charter, by-laws, vote the governing board 
the and, some allowing him act the managing 
officer the corporation; or, others, holding him out one 
vested with such authority. But such authority does not inhere 
his 


ican Natl. Bank Fid. Dep. Co., 129 Ga. 126, 867, Ann. 
Cas. 666. true this suit law, the remedy set-off far 
equitable its nature that court will not apply when the debts 
appear equitably not between the same parties the same right 
character. The Georgia statute, Park’s Ann. Civ. Code Ga. 4341, 
‘‘Set-off must between the same parties and their own right. 
originally otherwise, but the commencement suit equitably 
within this rule, they may set Here equitably the right 
diverse. need not enquire whether Dickens not personaliy 
liable over the owners the funds which deposited the bank. 
had not settled with them the time the bank’s failure nor 
the commencement the suit, and they are still the true owners the 
deposit accounts. 
Judgment affirmed. 
LITIGATION ARISING OUT LOSS WILL 
BANK 
Goodenough’s Adm’x Vermont-People’s National Bank, Supreme 
Court Vermont, 168 Atl. Rep. 914 
The president the defendant bank agreed with the plaintiff 
that she would commence action establish lost will, which 
contained legacy favor estate which she represented (the 
plaintiff alleging that the will had been lost through the negligence 
the bank) and were defeated court, the bank would pay her 
amount money aforesaid.’’ was held that the bank was 
not liable this contract for the reason that bank president, 


Action John Goodenough’s administratrix against the 
Vermont-People’s National Bank, the successor the Vermont Na- 
tional Bank. Judgment for defendant, and plaintiff brings exceptions. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §988. 
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Affirmed. 
Dana Jefferson, Boston, Mass., and Albert Bolles, Bellows 
Falls, for plaintiff. 

Frank Barber, Brattleboro, and Edwin Lawrence, Rut- 
land, for defendant. 


POWERS, J.—The administratrix the estate John 
Goodenough brings this action against the defendant the 
the Vermont National Bank. The claim predicated upon alleged 
oral agreement made with the plaintiff Mr. Averill, president the 
bank aforesaid March 12, 1912, the following tenor: the plain- 
tiff would into the state New York and there institute legal pro- 
ceedings establish lost instrument certain will Mrs. Wal- 
lace, which will was said contain bequest $75,000 said Good- 
enough, and which the plaintiff then claimed had been wrongfully al- 
lowed said bank withdrawn from safety deposit box its 
vault and then lost, and she failed that litigation, said bank would 
pay her the amount money aforesaid. further claimed that the 
plaintiff, relying upon this promise, did institute such proceedings, and 
did fail therein, and that the bank, though requested, refuses pay the 
amount specified. 

The trial below was jury, and the close the plaintiff’s evi- 
dence, verdict for the defendant was ordered and returned, judgment 
was rendered thereon, and the plaintiff excepted. 

Passing over the question whether the case adequately briefed 
the plaintiff require any attention all, and passing over the 
question the sufficiency the various exceptions which the plaintiff 
attempted save, and passing over the question whether there any 
evidence the record tending make the defendant liable the con- 
tracts the Vermont National Bank, and passing over the question 
whether, owing its inherent improbabilities, the evidence the al- 
leged contract had sufficient probative value require its submission 
the jury, take what regard the controlling question 
the case: Was the aforesaid bank liable the contract its president 
—if that contract was ever made? 

There was proof offer proof that the president was any 
way known the law specially authorized make such contract. 
Indeed, counsel for the plaintiff admitted that much. All that was 
proved claimed was that his office president carried with the 
power bind the bank such the plaintiff can 
recover all, must because bank president has such power and 
authority virtue his office. This does not have. The president 
bank may given such authority the charter, by-laws, vote 
the governing board the bank; and, some cases, allowing him 
act the managing officer the corporation; or, others, 
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ing him out one vested with such authority. But such authority does 
not inhere his office. Wilkin-Hale Bank Herstein, 628, 
more than executive agent the board directors, and discharge 
only such duties that board confers upon him. First Nat. Bank 
New, 146 Ind. 411, 597, 600; First Nat. Bank Slaton Inde- 
pendent School Dist. (Tex. Civ. App.) (2d) 870; First Nat. 
Bank Ocean Nat. Bank, 278, Am. Rep. 181, 185; First 
Nat. Bank Hoch, Pa. 324, Am. Rep. 769, 770; Beers Broad 


Nat. Bank, 102 Law, 131 105, 107; Stansell Payne, 
Bank United States Dunn, Pet. 51, Ed. 316, 319; Central 
Trust Co. Estes, 206 Iowa, 83, 218 480, 482. This rule, 
sure, somewhat relaxed the case ordinary banking transactions, 
and does not apply where the course business, with knowledge the 
banks, has been such reasonably warrant the inference that au- 
thority has been conferred upon the president act for the bank 
such transactions are question. So, too, when the bank, with full 
knowledge, has expressly impliedly ratified the act question, 
will bound it. But there was proof offer proof any 
these things, and nothing avoid the application the general rule. 
was not harmful error exclude the extraneous evidence offered 
support the alleged contract, because had been admitted and 
was uncontradicted would not support recovery the plaintiff, 
since the essential element the president’s authority bind the bank 
would left unproved. The verdict was properly directed. 
Judgment affirmed. 


DUTY NOTIFY BANK PAYING CHECK 
FORGED INDORSEMENT 


Almar Building Loan Association Broad Street Trust Co., Superior 
Court Pennsylvania, 169 Atl. Rep. 262 


Where the drawer check learns that has been paid the 
drawee bank forgery the payee’s indorsement, where 
learns facts which should lead him believe that the check has 
been paid, his duty notify the bank promptly such pay- 
ment. His failure this will prevent him from holding the bank 
liable for the amount the check. 

Ordinarily bank depositor not required examine canceled 
checks, returned him the bank, for the purpose making sure 
that the indorsements the checks are genuine and his failure 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §525. 
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discover forged indorsement cannot used the bank de- 
fense action brought against the depositor. But when 
the depositor finds out that indorsement has been forged one 
his checks must inform the bank without delay. The theory 
that the drawee bank entitled every opportunity proceed 
against the forger, some other person who may liable it, 
and minimize, possible, its own loss. 


Action assumpsit the Almar Building Loan 
(formerly South Penn Building Loan Association), against the Broad 
Street Trust Company recover money alleged have been paid upon 
forged indorsement check drawn plaintiff defendant bank 
the sum $1,500. Judgment for plaintiff, and defendant appeals. 

Alfred Muench and Pepper, Bodine, Stokes Schoch, all 
Philadelphia, for appellant. 

Gilbert Kraus and Kraus Wey], all Philadelphia, for appellee. 


BALDRIGE, J.—This action was instituted recover money alleged 
have been paid upon forged indorsement check. 

The plaintiff, depositor the defendant bank, October 1926, 
drew that institution the sum $1,500, payable the 
order Lester Swang. This check was paid defendant Oc- 
tober 11, 1926, and the plaintiff’s account charged therewith. sub- 


sequently developed that Lester Swang’s signature was forgery. 
September 13, 1927, the plaintiff notified the defendant the fraud 
that had been perpetrated and produced testimony that this was the 
first knowledge had the forgery, Swang was the Navy and 
foreign ports until about that date. The defense set was that the plain- 
tiff had knowledge the alleged forgery prior September 13, 1927, 
and failed give timely notice the defendant. verdict was found 
favor the plaintiff. This appeal followed. 

not disputed that the appellant was entitled prompt notice 
after the appellee discovered the forgery, but the appellee claims that 
such notice was given the appellant, and that failed, proper 
pleading and proof, support its contention undue delay. The 
appellant, under ‘‘New Matter’’ its affidavit defense, averred that 
the check was issued purporting the proceeds stock loan from 
the plaintiff Lester Swang; that Lewis Cohen, then conveyancer 
the plaintiff, procured the indorsements Bernard Walker and 
Nellie Walker, subsequent indorsees the check; that Cohen was 
arrested about January 1927, pleaded guilty, and was sentenced 
May 1927, ‘‘for frauds this and similar nature, involving some 
extent the funds and affairs The defendant, paragraph 
averred, ‘‘On about April 1927, notice was served upon the 
plaintiff that Lewis Cohen, 2d, had procured the endorsements the 
said Walkers the check suit, and request was made that in- 
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vestigation made the transaction the association; and the 
plaintiff, through its secretary, stated that the transaction was all right, 
though the defendant had its possession the canceled check that 
time’’; and paragraph 12, ‘‘that the plaintiff did nothing, far 
giving notice was concerned, until September 13, 1927, and that for 
considerable time prior September 13, 1927, the plaintiff, through 
its secretary, having been placed notice the possibility com- 
mission forgery, failed investigate the matter notify the 
defendant.’’ 

support these averments, the defendant produced witness, 
Walker, who testified follows: 


Did you ever notify the building and loan association through 
any its officers the fact that you had knowledge that this was 
forgery the signature Lester Swang? notified Mr. Russ— 


Mr. Kraus: Answer the question yes no, then you may 
explain. Yes. 


Mr. Horan: When? The morning that Mr. Cohen 
the court: When was it? was between November 13th 
and December 25th; don’t know just the exact date. 


Mr. Horan: What year? <A. The year that the check was 
cashed. 


1926? <A. 1926, yes, sir. (Objected to. Objection sustained. 
Exception for defendant.) 


Court: Strike out the answer. 
Did you notify the association through any other officer other 


than Mr. Russ, the fact the forgery this matter? (Objected to. 
Objection 


The objections were sustained the ground that the evidence offered 
was variance with the pleadings—that tended show notice 
different times than averred the affidavit defense. was not the 
basis the ruling the court’s opinion, but held further that the 
witness was also incompetent under the Act May 23, 1887, 158, 
el. (e), 322. true the pleadings were not drawn with 
the particularity that commendable, but think there was not such 
material variance not inform the opposing party the defense 
relied upon. must borne mind that greater latitude always 
allowed the admission evidence where fraud alleged. Schnur- 
man Hillegas, 276 Pa. 556, 562, 120 549; Miller Central Trust 
Trust Sav. Co. al., 285 Pa. 472, 482, 579. was held 
early Stout Rassel (1798), Yeates, 334, that every variance 
point time between the allegations and the evidence not fatal. Even 
criminal cases the commonwealth not confined the proof the 
commission crime the date laid the indictment. The plaintiff 
had notice that the defendant intended rely upon the defense that 
previous notice the forgery had been given the plaintiff ‘‘consider- 
able time prior September 13, are the opinion, es- 
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pecially view the charge fraud, that this evidence should have 
been admitted. The witness was not incompetent; she was not dis- 
qualified testify under section (e) the Act 1887 because the 
death Russ, the secretary the plaintiff building and loan associa- 
tion. was not ‘‘party the contract action,’’ within the mean- 
ing that clause the act. The corporation was the party the 
and the death its officer agent did not affect the com- 
petency the other party the contract. Interest does not render 
person incompetent witness, except provided section the 
Act 1887. Section that act (28 314) specifically pro- 
vides 

The learned trial judge below excluded also the testimony Lewis 
Cohen. When exception was made his testimony, would have been 
better practice have made formal offer proof what was in- 
tended proven this witness. are the opinion, however, 
that Cohen was competent testify whether not was 
official the South Penn Building Loan Association. 

The court alludes the offer thereafter the defendant para- 
graph ‘‘New Matter’’ its affidavit defense, which have 
already referred, and the plaintiff’s denial thereto, that Cohen was 
arrested convicted forgery, constituting the basis this present 
suit; but that did not correct the original error. the plaintiff had 
been able show competent testimony Cohen’s connection with 
officer conveyancer, otherwise, and that there were reason- 
able grounds for conclude there had been forgery Swang’s 
name, was incumbent upon use due diligence make in- 
vestigation and promptly notify the bank the result thereof. Glob- 
man’s Estate Southwestern Nat. Bank, 103 Pa. Super. Ct. 589, 
157 626. 

view these errors, the judgment reversed with venire 
facias novo. 


BANK NOT LIABLE CASHING BEARER 
CHECK INDORSED AGENT 


Phillips Petroleum Co. First National Bank Pampa, Court Civil 
Appeals Texas, Rep. (2d) 1057 


drawee bank not liable paying check, indorsed without 
authority the collection agent the owner the check, where 
the check payable bearer. must appear, course, such 
case that the bank has acted good faith and without notice that 
the agent dealing wrongfully with the check. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §57. 
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The plaintiff corporation this case kept its account the de- 
fendant bank. had agent its employ named Wilson who 
was authorized make collections for but was not authorized 
cash checks which received indorse them except for the purpose 
depositing them the company’s account the defendant bank. 
Wilson received check from one the plaintiff’s customers for 
$1,300.10, payable the order the plaintiff ‘‘or bearer.’’ Wilson 
this check and kept the money. The evidence was not clear 
how the check was but the court found that was cashed 
the defendant bank someone unknown the bank, bearing the 
indorsement ‘‘Phillips Pet Co., these 
was held that the bank was not liable. 


Action the Phillips Petroleum Company against the First Na- 
tional Bank Pampa. review judgment for defendant, plaintitf 
brings error. 

Affirmed. 

Gibson Sutton, Amarillo, for plaintiff error. 

Cook, Smith, Teed Wade, Pampa, for defendant error. 


MARTIN, J.—The parties will designated herein the trial 
court. 

Plaintiff, all the dates mentioned herein, was manufacturer 
gasoline and oil, which sold through local agencies. One these was 
stance, suit filed plaintiff against defendant, that said Wilson 
was authorized the proceeds from the ‘‘sale products 
plaintiff and deposit them the designated depository plaintiff 
the city Pampa that the said Wilson was not author- 
ized cash checks accepted him payment for products plain- 
tiff and had authority cash any such checks 
retain money cash collected from sale products’’; ‘‘that one 
Green Brown was customer plaintiff and about December 
22, 1930, delivered said Wilson its check payable 
Phillips Pet. Co. bearer, drawn First National Bank Pampa, 
Texas, for the sum $1300.10’’; that said check was presented for 
payment said Wilson, and the cash paid said Wilson; that said 
Bank had, prior said date, been designated its depository; that 
said bank was plaintiff that Wilson had authority 
checks payable appellant, but was instructed deposit them 
the account plaintiff; that said bank knew when cashed said 
check that Wilson had authority collect same, but that his author- 
ity was limited indorsing checks payable appellant for deposit 
only. the alternative plaintiff alleged that said check was paid 
person persons unknown plaintiff, but with full notice and knowl- 
edge that such check was the property plaintiff, and that Wilson, 
whose indorsement appeared the back thereof, had authority 
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negotiate same. Plaintiff alleged the wrongful conversion said check 
said bank and prayed for judgment for the face value same with 
interest, ete. 

The answer defendant was general denial, and special plea 
substance that said check was presented and paid some party 
unknown plaintiff, and had notice, actual constructive, that 
the check was the property plaintiff, and that acquired said check 
for value before maturity and without any notice any defect the 
title the parties presenting same for payment. 

The trial was before the court, who entered judgment for defendant. 

From the findings fact filed the trial court quote the fol- 
lowing: 


December 22, 1930, the firm Green Brown sent 
Wilson, employee the Phillips Petroleum Company, their 
certain check, reading follows: 


Texas, Dec. 22, 1930, No. 
First National Bank Pampa 
the order Phillips Petroleum Co., bearer, $1300.10 
One Thousand Three Hundred and 10/100 Dollars. 
Nov. ace. Green Brown 


the reverse said check appeared the following 
‘Phillips Pet. Co. Wilson.’ 

said check was given said Green Brown said Phillips 
Petroleum Company satisfaction its account due and owing 
Phillips Petroleum Company from said Green Brown. 

find that few days thereafter this check was presented 
some one unknown First National Bank Pampa, defendant, the 
window Teller No. said Bank. 

That the time presentation said check said Bank paid 
such party, presenting the same face thereof money. 

That the time the payment said check said Bank 
and the party paying the same did not have knowledge that such 
was the property the Phillips Petroleum Company, was the 
property said Phillips Petroleum Company.’’ 


The alleged error the court excluding written 
tween plaintiff and said Wilson made the subject first 
proposition. Nothing presented for review under this proposition, 
because the excluded testimony not brought forward any bill 
exception found the record. Obviously are not able determine 
the admissibility evidence which know nothing except the un- 
authenticated statements concerning same plaintiff’s brief. Mutual 
Life Loan Ass’n America Skidmore (Tex. Civ. App.) 
(2d) 384; Milliken Smoot, Tex. 171; note under article 2237, 
Vernon’s Ann. Civ. St. 1925, for full collation authorities. 
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interesting and exhaustive brief has been filed plaintiff upon 
the remaining propositions, all which relate, effect, the alleged 
insufficiency the evidence support the court’s judgment. use- 
ful purpose would seem served detailing great length here 
all the testimony pro and con upon the controversial issue made the 
pleadings. only mention briefly some the more important facts, 
will noted that the check question was payable plaintiff 
bearer. 

Any person having such instrument his possession ‘‘may 
presumed entitled receive payment, unless the payer have notice 
the contrary, and payment such person will valid although 
may thief, finder fraudulent Daniels Negotiable 
Instruments (6th Ed.) page 1389; Higley Dennis, Tex. Civ. App. 
133, 400; Greneaux Wheeler, Tex. 521. 


facts sufficient put man ordinary prudence upon 
inquiry’ has application purchaser negotiable instrument 
before maturity and for value. The any, re- 
lating the fraud relied upon, and which the purchaser has 
edge, must such authorize the conclusion bad faith the 
purchase sought maintained.’’ First National Bank Chapman 
(Tex. Civ. App.) 164 900, 902, and authorities there cited. 

question now one good bad faith and not diligence 
negligence, except far the want caution material bearing 
the question good faith and suspicion knowledge facts which 
fall short bad faith not amount notice.’’ pages 502, 
503 and authorities there collated. 


Applying here these legal principles, have concluded the facts 
least presented issue, and that plaintiff’s evidence not such 
character would compel finding either (1) that the bank 
acted bad faith; (2) had notice that the check question was the 
property plaintiff when was paid; (3) that the bank violated its 
obligations with plaintiff. The last two may perhaps in- 
eluded the first. Regarding the question notice the bank 
Wilson’s authority, witness Endicott testified for plaintiff follows: 
not remember whom had with said bank but 
went the bank, talked with some agent employee the bank and 
told him that had checked one Wilson our agent our 
bulk station there Pampa and that all checks which were re- 
him payable the Phillips Petroleum Company were 
deposited said bank the the Phillips Company 
and that Wilson had authority personally cash the checks 
deposit them his own Witness Gilham, Assistant 
Cashier the Bank, when asked about this purported conversation, 
‘‘No, sir, don’t remember hearing anything about all. 
think there had been any such instructions would have made some 
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memorandum Other employees the bank position have 
received theEndicott instructions above detailed testified substantially 
the same thing. While their testimony somewhat negative char- 
acter, that they each say they not remember the instructions, all 
them, believe, say, substance, that they would have remembered 
because its important character and they would have made writ- 
ten memorandum such matter. 

Prior the selection defendant bank its depository, 
wrote defendant letter, dated August 18, 1928, which contained the 
following 


are instructing our agent your city make deposits our 
collections, left your bank subject draft drawn through the 
Amarillo National Bank Amarillo, Texas. anticipate leaving 
some funds your bank and drawing the drafts about every two 
weeks. 

shall very glad hear from you this regard and should 
you have any objections the above method handling, not hesitate 
advise 


—to which letter the defendant bank replied, part: 


wish state that the arrangements set forth your letter 


are satisfactory and will try comply with them. 
enclose signature card signed parties authorized 
draw drafts against the account and return for our 


admitted that the signature card sent did not contain the 
name Wilson. inferable from this correspondence that 
related solely the manner semi-monthly withdrawal deposits. 
not think that the conclusion imperatively necessary that 
constituted such notice the bank would make liable for the pay- 
ment check payable bearer, though indorsed Wilson, 
since the indorsement was not necessary transfer title the paper. 
See Hopkins Upshur, Tex. 93, Am. Dee. 375; Pope Brook- 
shire (Tex. Civ. App.) 108; Tex. Jur. pages 714 and 279. 

Plaintiff’s first-amended original petition appears have been filed 
November 25, 1932. There showing the record when its 
original suit was filed when this controversy between the parties 
first arose. appears that March, 1932, some the officers plain- 
tiff got Wilson their office and that admitted that had 
this check and used the money. This confession embezzlement 
was admitted over the objection defendant that was purely hear- 
say and not binding upon defendant. The trial court expressed doubt 
its admissibility, but permitted it, since the trial was before the 
court. argued here that this evidence established that Wilson per- 
sonally cashed the check defendant bank, which tended establish 
notice and flatly contradicted the finding the court that was cashed 
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some unknown person. not here expressly decide whether 
such testimony was admissible. While are doubtful its admissibil- 
ity, have doubt that the court under the particular 
this case could totally disregard it, particularly since was the 
judge the credibility witnesses and the weight given their 
testimony. 

Discussing such testimony, the Supreme Court early 
case, after discussing the purely secondary character this kind 
testimony and the necessity laying clear predicate, makes the fol- 
lowing observation: ‘‘In addition, the court should, under the 
stances the particular case, satisfied that there was probable 
motive falsify the fact declared; where the declaration made 
ante litem motam (before suit brought), period remote 
preclude all suspicion that was manufactured for the The 
County Mahaska Ingalls, Ex’r., 81. 

See, also, J., page 232. 

Such testimony claimed admissible upon the theory that 
declaration against pecuniary interest, and where the witness not 
available may introduced. dangerous testimony best and 
where, this case, the statement alleged embezzler intro- 
duced having been made time near to, not actually subsequent 
to, the claim made against defendant, and considering its rather un- 
usual character, are not all doubtful, before stated, the right 
the court disbelieve its entirety. 

Believing that the evidence sufficiently sustains the judgment the 
trial court, all things affirmed. 


DEPOSIT MINOR’S FUNDS BANK 


178 


person holding funds belonging infant, should not de- 
posit them bank remain indefinitely. the funds are 
deposited and the bank fails, the infant’s guardian will entitled 
preference over other depositors payment. 

this ease, widow, administratrix, collected judgment 
$7,700 against railroad company for negligently causing the death 
her $2,500 this sum belonging the widow’s minor 
daughter. The widow sought the advice the vice-president 
bank how the child’s money should handled. told her 
that would not necessary for her qualify guardian but 


similar decisions see Banking Law Journal Digest (Fourth 
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that she could deposit the savings department the bank, there 
remain until the child became age and that, the meantime, 
she could draw the interest. Some three years later the bank failed. 
was held that the bank was trustee the money deposit 
belonging the infant and that the deposit was entitled prefer- 
ence payment over other depositors. 


Suit Reva Alise Newcomb, infant suing Rosa Maylon 
Walker, her next friend, against Tucker, receiver the First 
National Bank Chase City, Va. Decree for plaintiff, and defendant 
appeals. 

Affirmed. 

Thomas Ozlin, Kenbridge, Va., and Dickinson, Rich- 
mond, Va., for appellant. 

George Allen, Richmond, Va. (W. Cudlipp, Jr., Rich- 
mond, Va., the brief), for appellee. 


SOPER, J.—This suit equity was brought the infant ap- 
pellee, next friend, against the receiver the First National Bank 
Chase City, Va., recover the sum $2,359.77. The bank suspended 
payment October 10, 1931, which date the receiver was appointed, 
and appellee seeks recover this sum priority the general credi- 
tors upon the ground that the assets which came into the hands the 
receiver were impressed with trust her favor. 

The findings fact the District Judge, which error as- 
signed, show substantially that appellee’s father was killed January 11, 
1928, during the course his employment with the Southern Railway 
Company, and that suit was brought under the Virginia Wrongful 
Death Act (Virginia Code 1930, 5786-5790), the law and equity 
court the city Richmond, against the railway, the administra- 
trix the estate, wit, Hattie Neweomb, who was the widow the 
deceased. Pursuant compromise agreement, verdict was rendered 
favor the administratrix, assessing the damages the sum 
$7,700 and directing that this amount $5,200 paid the adminis- 
tratrix the widow her individual right, and that $2,500 paid 
the only child, Reva Alise the infant, her guardian. 
Judgment favor the administratrix for $7,700 was entered, and 
the railway paid this amount check drawn the order Hattie 
March 28, 1928, Mrs. Neweomb, being inexperienced business mat- 
ters this nature, took the check the First National Bank Chase 
City, told the officers the bank the source from which came, and 
that $2,500 the money belonged her infant daughter, and sought 
their advice how the child’s money should handled. She was 
told the vice-president the bank that was not necessary for her 
qualify guardian that the bank would take care the money, and 
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that would all right for her place the savings department, 
remain until the child the age twenty-one years, while 
the meantime the mother could draw the interest. The child was then 
five years age. Relying upon this advice, she indorsed and delivered 
the check the bank, which received cash item and her 
individual account with $5,200, and set savings account $2,500 
shown the passbook issued therefor. The savings account was 
allowed remain originally set for the full period three and 
half years until the closed, except for the withdrawal $166.66 
for purpose conceded proper, and the interest the deposit 
which was regularly paid the mother July Appellee claims 
only the balance the principal, $2,333.34, plus accrued interest which 
was not withdrawn, bringing the total sum demanded $2,359.77. 

Upon receipt the $7,700 check, the bank promptly forwarded 
for collection its Richmond correspondent, the State-Planters’ Bank 
Trust Company, which collected and credited the account the 
forwarding bank. that day, the credit balance the Chase City 
Bank with the State-Planters’ Bank was $41,782.96, and the date 
suspension the Chase City Bank the balance was $5,745.08, 
which amount was paid over the receiver. But the evidence does 
not show the state the account for each day the three and half 
year period which intervened, that not known whether not 
some time the interval the balance fell below the sum $2,359.77 
now suit. The only testimony the point that the vice-presi- 
dent the Chase City Bank, who testified that the account with the 
State-Planters’ Bank was active one, with debits and credits prac- 
every banking day, but that balance was kept 
there all times. The evidence did show, and the District Judge found 
fact, however, that the Chase City Bank received the $7,700 check 
cash item and forwarded its correspondent such; and that 
the cash the vaults the Chase City Bank amounted $29,840 
the day the check was taken, and $9,268.66 the day the suspen- 
sion, and was never reduced during the intervening period below the 
sum $6,600. 

Upon these facts, two questions law were presented the District 
Court, wit: (1) Whether trust relationship between the infant and 
the bank was created regard the funds the infant its custody; 
and, (2) so, whether the property funds the bank, which came 
into the hands the receiver, were impressed with the trust such 
way entitle the infant priority payment over other creditors 
the bank. The District Judge decided both questions favor the 
infant, and the receiver appealed. 

The money paid the railroad company satisfaction the 
judgment was properly placed the hands the administratrix, and 
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thereupon became her duty, under the Virginia death statute, dis- 
tribute it, free from all debts and liabilities the deceased, the widow 
and the infant child, directed the verdict and judgment the 
The infant’s share should have been paid legally appointed 
guardian, the appellant concedes, and such guardian would have 
been required give bond and invest the money within sixty days, 
under the supervision the proper state court, accordance with 
the general terms the Virginia statutes. See chapter 216 the Vir- 
ginia Code 1930, entitled ‘‘Guardians and sections 5316 
5320; sections 5325 and 5326; chapter 221, relating fiduciaries gen- 
erally sections 5430 and 5431. See, also, section 5343, which authorizes 
court having control fund which infant entitled cause 
paid infant without the intervention guardian, pro- 
vided the amount less than $500 and the infant sufficient age 
and discretion use the fund judiciously. not claimed that the 
administratrix could have lawfully paid the money directly the in- 
fant this that even legally appointed guardian would have 
had lawful authority make permanent deposit the infant’s money 
bank during her minority; and the right fiduciary make 
temporary deposit trust funds bank believed sound 
condition, pending investment, may not extended justify the keep- 
ing funds, which ought invested, longer deposit than rea- 
sonably necessary. Barney Saunders, How. 534, Ed. 1047, 
399. 

Thus the situation presented the court that the bank induced 
the administratrix and the mother deposit with the infant’s money, 
remain until she should attain twenty-one years age, knowing that 
the depositor had authority make the deposit, but was violating 
her duty the child doing so. These circumstances gave rise, under 
the settled rule, constructive trust, and the bank thereby was 
charged from the beginning with the obligations trustee safe- 
guard the fund for the benefit the infant child. Cuttell Fluent 
(C. A.) (2d) 974; First National Bank Forsyth, Mont., 
Fidelity Deposit Co. Md. (C. A.) (2d) 585; Allen 
United States A.) 285 678; Natl. Bank City Cen- 
tralia (C. A.) 240 93; Board Commissioners Crawford 
County, Ohio, Strawn (C. A.) 157 49, (N. 8.) 1100. 

The remaining question concerns the right the beneficiary de- 
mand the trust fund from the receiver prior claim the other 
the insolvent bank. this respect the facts the case are 
not distinguishable effect from those Schumacher Harriett (C. 
posited with bank purchase bonds for the depositor, which the bank 
failed do, was traceable into the hands the receiver the bank 
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upon insolvency establish preferential trust, although the 
checks forming the deposit had been sent for correspondent 
bank, and all the credit with the correspondent had been 
exhausted the time the bank’s failure. The reason was that the 
checks, when deposited, had been accepted the bank cash item, 
and there was always enough money the bank’s hands the time 
the appointment the receiver cover the trust fund, and was 
assumed that amount cash, equivalent the checks, had been set 
aside the vaults the bank and held satisfy the trust obliga- 
tion. The practical difficulty under modern banking conditions dis- 
tinguishing between cash, cash items, and deposits other banks, 
the application the equitable doctrine relative the tracing trust 
funds insolvent bank, was emphasized. 

The parallel situation the pending case requires similar ruling 
here. 
Affirmed. 


SURRENDER BILL LADING WITHOUT 
COLLECTING ATTACHED DRAFT 


Shippee, Bank Com’r Pallotti, Andretta Co., Inc., Supreme Court 
Errors Connecticut, 168 Atl. Rep. 880 


bank, which receives for collection, draft with bill lading 

attached, under instructions deliver the bill lading only upon 
payment the draft, and which surrenders the bill without collect- 
ing the draft, will liable for any loss sustained result its 
action. 

This rule has been applied many did not make much 
difference the present case, however, because the time the claim 
was presented, the bank had failed. The question then became one 
whether the owner the draft was entitled preference 
over other the assets the closed bank. The court held 
that was not entitled such preference. the face each 
draft (there were five them involved this action) was stamped 
the following legend: ‘‘This draft cash item and not 
treated deposit. The funds obtained through its collection are 
accounted for and are not commingled with other 
funds collection bank.’’ 

The court held that, the bank had failed after collecting the 
draft and while the proceeds were still its hands, the provi- 
sion above quoted would have given the owner the draft the rights 
preferred creditor. was made and the provision 
question did not apply. The owner the drafts was, therefore, 
entitled come only general creditor. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §305. 
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Petition Lester Shippee, Bank Commissioner, against Pallotti, 
Andretta Co., claiming priority payment for claim for the 
amount drafts, sent the defendant for collection with bills lad- 
ing attached which were delivered upon payment the drafts, 
but which were delivered without receiving payment; the Superior 
Court ordered the claim allowed amount but disallowed the claimed 
preference over deposits and general claims, and the claimant appealed. 
error. 

Aaron Nassau and Francis Rohrmayer, both Hartford, for 
appellant. 

Frank Covello and John Bonee, both Hartford, for appellee. 


HINMAN, J.—The finding discloses the following material facts: 
The defendant was private banker and December 23, 1930, because 
insolvency, its were suspended the appointment re- 
ceiver. The Duluth Superior Milling Company, hereinafter referred 
the mill, engaged the flour mill business with principal office 
Duluth, Minn. The First National Bank Superior, Wis., does its 
banking business. Joseph Regina engaged the business sell- 
ing flour Hartford and vicinity, and the mill sold him ear- 
load lots, the price being payable arrival; when car was shipped 
draft was drawn and attached the bills lading. the suggestion 


Regina, the drafts and the bills lading were sent the defendant 
for collection. Each draft sent the mill through its bank had stamped 
across the face: 


The funds obtained through its collection are accounted for 
and are not commingled with other funds collection 


draft also contained instruction that ‘‘this draft must 
paid upon arrival goods. Surrender bills lading only upon pay- 
ment The defendant, the collecting bank, received only 
fee for handling these drafts and was not commingle the 
funds them the mill, but transmit them immediately the 
mill. For release the bill lading attached draft when the 
draft was not paid upon arrival, was customary for the mill through 
the forwarding bank send advice. 

the regular course business, from November 1930, Novem- 
ber 26, 1930, five drafts with bills lading attached were sent the 
defendant, and these bilis lading were released and surrendered 
the manager the defendant Regina without written telegraphic 
authorization and without payment the drafts which they were 
attached. The drafts have remained the bank unpaid and the mill 
has never been paid the amount them. 

The conclusions reached from the facts found were that the relation- 
ship between the mill and the defendant was that principal and 
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agent; the agent having violated its instructions the manner 
handling the drafts liable the mill for the loss sustained the 
latter, which $6,374.51, with interest; this claim falls within class (3) 
section 3955 the General Statutes, and entitled preference 
over general creditors trust was impressed upon funds 
the defendant favor the mill, funds from the payment 
the drafts upon which trust might have been declared ever came into 
the hands the defendant. 

has been well established, and the defendant’s receiver does not 
deny, that bank receiving for collection draft with bill lading 
attached, under instructions deliver the latter only upon payment 
the draft, surrenders the bill lading without collecting the draft, 
liable for the loss sustained reason such unauthorized action. 
Merchants’ Manufacturers’ Bank Stafford National Bank, Conn. 
564, 567, Fed. Cas. No. National Bank Commerce Merchants 
National Bank, 92, Ed. 208; Commercial Bank 
Bank, 203, 211; Peninsular Bank Citizens’ National Bank, 
186 Iowa, 418, 172 293, 547 and note, page 583; 
ond National Bank Bank Alma, Ark. 386, 472; Cen- 
tral Trust Co. Hanover Trust Co., 242 Mass. 265, 136 336; 
Hibernia Bank Trust Co. Bank Topeka (C. A.) 288 41, 44. 
most the cases involving such breach duty, the contention did 
not relate the liability the defendant but the measure dam- 
ages. See note, page 566 seq. The latter question not 
raised the present appeal, which pertains the conclusions the 
trial court that trust favor the claimant was created the 
facts, and that the claim not entitled preference over claims de- 
positors and general The decisive point whether the court 
erred overruling the claimant’s contention that the transactions re- 
lated the finding created trust its favor. 

The instructions the forwarder being that the were cash 
and the proceeds collection them were not treated deposit 
commingled with other funds the bank, the drafts had been col- 
lected and the funds thereby obtained had not yet been remitted but 
remained segregated the hands the defendant banker, the latter 
would regarded trustee with respect those funds. Bassett 
City Bank Trust Co., 115 Conn. 14, 160 60, 1488. 
However, collection was made; the defendant had hand fund 
proceeds collection but only the uncollected drafts. Not- 
withstanding, the claimant contends for recognition trust 
sum representing the amount the drafts, through application and op- 
eration the equitable maxim, that ‘‘equity regards that 
prudence (4th Ed.) 364. 

The standard expositions the meaning this doctrine disclose 
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obstacle its application the present situation the lack that 
definite subject-matter which essential trust. Bassett City 
Bank Trust Co., supra, 115 Conn. page 21, 160 60, 1488. 
The maxim stated mean ‘‘whenever the holder property sub- 
ject equity respect it, the court will, between the parties 
the equity, treat the the equity had been worked 
out, and impressed with the character which would then have 
Moser, Conn. 714, 720, 153; Pomeroy’s Equity Jurispru- 
dence (4th Ed.) 676; Adams’ Equity (6th Am. Ed.) 295. ‘‘In 
order apply this maxim according its true meaning, the court will 
treat the subject-matter, collateral consequences and incidents, 
the same manner the final acts contemplated the parties had 
been executed exactly they ought have been, and not the par- 
ties might have executed them, always regarding the substance, and not 
the form, the transaction.’’ Sprague Cochran, 144 104, 114, 
1000, 1002; Hall Hall, Conn. 104, 111; Lynch Moser, 
supra, Conn. page 720, 153; Story’s Jurisprudence (14th 
Ed.) 81; 201. Lynch Moser and Hall Hall, supra, 
agreements concerning mortgages were, application the maxim, 
treated having been performed. Betts Connecticut Life Ins. 
Co., Conn. 367, 377, 617, stock for the 
president association, paid for cancellation note held 
him against the association, was held that the stock should 
treated belonging the subscriber and the note regarded having 
been canceled and surrendered the company. Central Trust Co. 
Hanover Trust Co., supra, was held (page 268 242 Mass., 136 
336) that the proceeds draft, larger amount, made the 
drawee the draft which the claim was made and from which the 
defendant permitted bill lading detached and affixed the 
larger draft, could not constitute trust res for the plaintiff’s benefit. 
Illustrations demonstrating the necessity some existing property 
subject-matter upon which the doctrine may operate might 
multiplied indefinitely. case has been cited discovered 
which the maxim has been held applicable compar- 
able those the present case. The claimant’s contention is, effect, 
that although the drafts was made and the assets the 
defendant thereby enhanced the proceeds, fund constituting the 
necessary res should out other assets and subjected 
trust favor the claimant, because was the duty the banker 
make the collection before parting with possession the 
bills lading. This regard beyond the purview and proper ap- 
plication the doctrine invoked. 

Even the proceeds papers sent bank for collection and 
collected the bank but not remitted before insolvency, entitle 
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claimant priority over other creditors the ground that 
cestui que trust, must show that such proceeds, some form, have 
gone into the assets the bank. Michie, Banks Banking, 63. 
Clearly, collection has been made, there fund which trust 
could operate, and this fact precludes the declaration trust. 
Assignment Bank Oregon, Or. 84, 89, 87. The fault 
the defendant from which its liability the claimant results was not 
the failure collect the drafts, but its act surrendering, without ob- 
taining payment, the bills lading which were the symbols title 
and represented the flour covered them, thereby permitting pass 
out the possession the claimant. The effect this action was 
render the defendant liable for conversion. Market State Bank 
Farmers’ Savings Bank, 190 Iowa, 1112, 1118, 181 486; Second 
National Bank Bank Alma, supra, Ark. page 390, 138 
472; Peninsular Bank Citizens’ National Bank, supra, 186 Iowa, page 
422, 172 293, 547. The claim based this liability 
general one and was correctly classified the trial court under 
3955 the General Statutes, subsequent order the 
expenses settlement and payment deposits and money intrusted 
for transmission. 

There error. this opinion the other Judges 


SET-OFF SAVINGS ACCOUNT AGAINST 
OVERDRAFTS CHECKING ACCOUNT 


Pursiful First State Bank Pineville, Court Appeals Kentucky, 
Rep. (2d) 462 


Where depositor, having savings account and checking ac- 
count the same bank overdraws the checking account, the bank 
may apply the savings account the satisfaction the overdraft; 
least this true where the bank commercial bank, with stock- 
holders, organized for profit, engaged general banking business 
and maintaining savings account department part such 
general banking business. 


Suit Otto Pursiful against the First State Bank Pineville, 
Ky. From adverse judgment, plaintiff appeals. 
Affirmed. 
Fuson and Snyder, both Harlan, for appellant. 
James Jeffries, Pineville, for appellee. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1058. 
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DIETZMAN, J.—The appellee, First State Bank Pineville, 
state bank which has for number years been doing general bank- 
ing business Pineville, Ky. part its banking activities, re- 
ceived savings accounts from depositors upon which paid per cent. 
interest during the times here involved. The appellant, Otto Pursiful, 
the year 1923 opened savings account the appellee bank and 
from time time made deposits and withdrawals from that account. 
July 1928, there was net balance due the appellant the sav- 
ings account $3,000. Appellant made further withdrawals from 
this account. May, 1931, when presented his passbook for the 
purpose having the interest which had accrued the meantime 
properly was advised the cashier that then had his 
eredit this savings account the sum $2,209.92 only. Alleging that 
the true amount due him from this savings account was July 
1931, $3,784.67, appellant brought this suit recover that amount. 
The discrepancy between the amount claimed the appellant and the 
amount which the appellee admitted owed came about this fashion: 
During the time the appellee had this savings account the bank, 
was operating about six miles from Pineville filling station under the 
trade-name the ‘‘Paige Service had also for number 
years been operating store just across the river from his service 
station. This store was run his own name, ‘‘Otto Pursiful.’’ had 
two checking accounts with the appellee, one the name the Paige 
Service Station,’’ and the other the name ‘‘Otto From 
time time one both these checking accounts would overdrawn. 
make good such overdrafts, the bank would withdraw appropriate 
amount from the savings account Otto Pursiful and credit the 
the case might be. Sometimes the amounts withdrawn would leave 
small balance over the overdraft, and this would remain the check- 
ing account Otto Pursiful the Paige Service Station such with- 
drawal was The bank ciaims notified Mrs. Pursiful, who 
did most the banking business for her husband, what was doing. 
not shown that Otto Pursiful actually knew how the bank was 
dealing with his overdrafts, but shown that there was returned 
him each month his canceled checks, together with bank statement 
the condition these two checking accounts. agreed that there 
was issued Pursiful, savings account depositor, passbook 
which certain rules and regulations concerning the savings account were 
set out, among which was one the effect that there could with- 
drawals from the savings account without the production the pass- 
book upon which and such withdrawals would entered. 

the suit brought the appellant, the bank presented double- 
barreled defense: First, contended that had right order 
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protect Pursiful’s overdrafts withdraw the sums did from Pursi- 
ful’s savings account even though his passbook was not presented and 
such withdrawals were not entered therein; secondly, error 
this, contends that certainly had right now that was sued 
offset any claim Pursiful had against the extent any claims 
had against him for his overdrafts had paid. the latter event, 
would have been entitled per cent. the overdrafts paid from 
the time payment and Pursiful was only earning per cent. his 
savings account, was not prejudiced the way the bank had treated 
his accounts matter whether the court sustained its right withdraw 
from the savings account simply allowed the offsets. Strenuously 
denying the right the bank protect the overdrafts withdrawals 
from the savings accounts, Pursiful further contended that the 
claimed right offset, there was none law, and further that there 
was mutuality claims since the general store was owned his 
wife least partnership composed himself and his wife and 
the checking account ‘‘Otto Pursiful’’ was the account his wife 
this firm. The court gave judgment for the appellant only the 
sum for which appellee had offered confess judgment; that is, the 
amount the savings account less the overdrafts. Pursiful has appealed. 

bank, least open account, establishes the relation debtor and 
between the bank and the depositor. Williams Rogers, 
Bush, 776; Burnam Commonwealth, 228 Ky. 410, (2d) 256. 
reason can seen why any difference should made between such 
account and savings account, least where the bank is, here, 
commercial bank, with stockholders, organized for profit, engaged 
general banking business and maintaining savings account department 
part such general banking business. Hence according the weight 
authority, there by-law regulation limiting the liability 
bank with reference its savings account, and agreement the 
contrary (and there was none the instant case), deposit money 
savings account creates the relation debtor and creditor between 
the depositor and the bank. State San Francisco Savings Loan 
Cal. App. 53, 225 309; Lippitt Thomas Loan Trust Co., 
Conn. 185, 369; Ward Johnson, Ill. App. 30; Ladd Andros- 
County Sav. Bank, Me. 520, 1016; Mercantile Savings 
Bank Baltimore City Appler, 151 Md. 571, 373; Ide 
Pierce, 134 Mass. 260; Smith (N. Ch.) 283; 
Wilkins’ Will, 131 188, 226 415; Leaphart Commercial 
Pope Burlington Sav. Bank, Vt. 284, Am. Rep. 781; Deal’s 
Merchants’ Savings Bank, 120 Va. 297, 
135, 1917C, 548; Zinn Mendel, Va. 580. The cases 
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which appellant cites the contrary are from states where savings 
banks are mutual affairs, the profits being divided among the depositors, 
and the relative rights and obligations between such banks and de- 
positors are regulated statute. See Mann Carter, State Treasurer, 
application the state case have here. The appellee not 
mutual savings bank but ordinary commercial bank, with stockhold- 
ers, organized for profit, which, any, goes the stockholders and not 
the depositors. have statute comparable those the New 
England States under which mutual savings banks are organized. 
follows, therefore, that these cases relied upon appellant are not 
point and not militate against the conclusion have reached 
the relationship existing here between Pursiful and the bank with ref- 
erence his savings account. 

The relationship existing between Pursiful and the bank with ref- 
erence not only his savings account but also his open account being 
that debtor and necessarily follows that when sued 
Pursiful his savings account, the bank could set off against his claim 
whatever claims had against him for his overdrafts paid it. Such 
being true, will not necessary determine whether the bank could 
make the withdrawals did from Pursiful’s savings account not. 

Pursiful argues, however, that there was right set-off here be- 
the ‘‘Otto Pursiful’’ account was not his but that his wife, 
least that firm composed himself and his wife, and that hence 
the claims sought offset were not mutual. course, this does 
not the Paige Service Station account, for there evidence 
show that this account was aught else but that Pursiful, who simply 
did business under that trade-name. the ‘‘Otto Pursiful’’ ac- 
the evidence extremely meagre that was confined the 
activities the store. But conceding that was, yet find that this 
store had for years been conducted Pursiful himself. claims 
that about 1926 ‘‘turned the store over his wife Whether 
this means that turned over his wife run for him gave 
own even partner, there evidence that the bank knew 
this change ownership the store the account, nor was the transfer 
recorded, section 2128 the Statutes requires transfers like this 
between husband and wife recorded good third parties. 
The bank being ignorance such claimed transfer had the right 
consider the account that Otto Pursiful himself 
and deal with such, and hence its right the set-off here 
asserted was not affected this claimed secret transfer between hus- 
band and wife. 

The judgment the lower court being accord with these views, 
affirmed. 
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WAIVER NOTICE DISHONOR 


Genesee County Savings Bank Rosenthal, Supreme Court Michigan, 


The indorsement another new note, renewal of, and for 
the purpose taking existing instrument, constitutes waiver 
notice dishonor, and one who has executed such new re- 
newal note indorser cannot set the lack 
notice defense action his contract indorsement. 


Action the Genesee County Savings Bank against Louis Rosenthal 
and Maurice Rosenblum and others. From judgment for plaintiff, 
the named defendants appeal. Judgment affirmed. 

Finkelston, Lovejoy Kaplan, Detroit (Henry Glicman, 
Detroit, counsel), for appellant Louis Rosenthal. 

Charles Beagle and Bishop, Blackney Church, all Flint, for 
appellant Maurice Rosenblum. 

Carton Gault, Flint (Matt. Davison, Jr., Flint, counsel), 
for appellee. 


POTTER, J.—Plaintiff sued defendants promissory note dated 
December 22, 1931, for $24,700, due ninety days after date, inter- 
est per cent. per annum. ‘‘Bensams,’’ Michigan corporation, 
was maker, and defendants Bernard Rosenthal, Louis Rosenthal, Samuel 
Weinstein, and Maurice Rosenblum were indorsers. $4,465.14 had been 
paid the note prior suit. The declaration alleges presentment 
the note for payment maturity and tender new note executed 
the same maker and indorsed the same indorsers the payee for the 
balance due. This note was rejected and suit instituted. From judg- 
ment for plaintiff, defendants Louis Rosenthal and Maurice Rosenblum 
appeal. 

Ordinarily, hold indorser, notice presentment, demand, and 
dishonor must given; but such notice may waived either before 
after the time giving such notice and such waiver may either ex- 
press implied. Section 9358, Comp. Laws 1929. The indorsement 
another new note, renewal of, and for the purpose taking 
existing instrument, constitutes waiver notice dishonor, and one 
who has executed such new renewal note indorser cannot 
successfully set the lack notice defense action his 
contract indorsement. 1241, par. 468 and cases cited; 
pp. 704, 705 and cited; Jenkins White, 147 Pa. 303, 
556; Bessenger Wenzel, 161 Mich. 61, 125 750, 
(N. S.) 516; Gelder Welsh, 169 Mich. 490, 135 280. 

Judgment affirmed, with costs. 


For similar decisions see Banking Journal Digest (Fourth 
Edition) §980. 
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DEPOSIT ESTATE FUNDS INSOLVENT 
BANK 


Enfield’s Estate, Supreme Court Iowa, 251 Rep. 637 


administrator, who deposits funds bank, which 
the cashier and manager, will responsible for the amount lost 
through the subsequent failure the bank. the chief executive 
officer the bank was charged with knowledge the bank’s 
condition. 

this case appeared that the administrator the estate 
Norris Enfield was cashier and manager the People’s Savings 
Bank Hardy, the time his death the decedent had 
funds deposit this bank and other funds deposit another 
bank. The administrator withdrew the deposit from the second bank 
and placed everything account his own bank. The appoint- 
ment administrator was made August 30, 1930, and the bank 
closed its doors September 11, 1931. the meantime, the 
court points out, should have been obvious anyone all familiar 
with the affairs the bank that its financial condition was getting 
continually poorer. these the court held that the 
administrator was personally responsible for the loss sustained 
the estate through the failure the bank. 


Proceedings probate require the administrator the Norris 
estate account for the funds coming into his hands. Account- 
ing rendered and judgment entered against the administrator for the 
amount due the estate. From this judgment the administrator appeals. 

Affirmed. 

Price Burnquist, Fort Dodge, and Lovrien and 
Coyle, both Humboldt, for appellant. 

Garfield, Humboldt, and Thomas Loth, Fort Dodge, 
for appellees. 


STEVENS, J.—Appellant was appointed, and assumed the duties 
as, administrator the estate Norris Enfield, deceased, about 
August 30, 1930. that date and until the bank closed September 11, 
1931, was the cashier and manager the People’s Savings Bank 
located Hardy, Iowa. the time his appointment, decedent was 
depositor the aforesaid bank. also had funds deposited an- 
other bank. These funds were withdrawn and all the cash assets 
the estate deposited the bank which appellant was the cashier. 
Practically the sole question presented for review this appeal the 
sufficiency the evidence sustain the finding and judgment the 
district The case not triable novo this court, and the 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 
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finding and conclusion the trial court upon all material issues fact 
have the weight and effect the verdict jury. Recognizing this 
rule, counsel for appellant urged the court make careful study and 
analysis the entire record. This have done. There neither 
charge nor proof fraud any transaction the part appellant. 
alleged that was negligent depositing the funds the estate 
the People’s Savings Bank and failing properly look after and 
preserve the same. The duty administrator other trustee 
such cases well settled this state. Such officers are not insurers 
the safety the funds coming into their possession virtue their 
respective offices, but they must exercise that degree care and pru- 
dence with reference thereto that ordinarily prudent men exercise 
regard their own affairs. Officer Officer, 120 Iowa, 389, 
947, Am. St. Rep. 365; Estate Workman, 196 Iowa, 1108, 
196 35; Cronk American Surety Co., 208 Iowa, 267, 225 
454; Skinner’s Estate, 215 1021, 247 484; 
Riordan’s Trusteeship 248 21. 

stated, appellant was the cashier and general manager the 
People’s Savings Bank. was charged, therefore, matter law, 
with knowledge the bank’s financial condition. Leach Beazley, 201 
Iowa, 337, 207 374; Baumchen Donahoe, 215 Iowa, 512, 242 
533; Guardianship Aasheim, 212 Iowa, 1300, 236 
49. 

The People’s Savings Bank was located splendid agricultural 
community, was going and continued such for approxi- 
mately whole year after appellant became administrator. Prior his 
appointment, voluntary assessment approximately 100 per cent. 
had been made, and paid the stockholders. The capital the bank 
was $15,000. Commencing with March 11, 1931, there was gradual 
shrinkage the bills payable and the individual deposits the bank. 
Two three months later there began increase the bills payable. 
11, 1931, the bank had bills receivable the aggregate sum 
cash, $16,444.03; individual deposits, time 
deposits, $67,193.87; savings deposits, $34,865.69; and bills payable, 
$16,500. September 11, the date which the bank closed, the bills 
receivable, cash and all forms deposit had materially declined. They 
were that date follows: Bills receivable, $216,981.75; cash, $8,- 
016.16; individual deposits, $94,984.43; time deposits, $50,382.89; sav- 
ings deposits, said date, bills payable had increased 
$36,000. 

During the period between the above dates, notwithstanding the 
indicated cash payments the bank, several loans which necessitated 
the deposit bills receivable collateral were made the bank. There 
were but few days during the entire period which the balance 
available for that purpose could have been drawn make distribu- 
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tion the funds the estate and leave sufficient continue the bank’s 
business. For example, the cash on.hand fell below $7,000 
and even below $6,000, and numerous dates, was less than the 
amount found the court due the estate. Some the better 
bills receivable were taken out the administrator’s father and cash 
paid therefor. The bank all times appears have had ability 
borrow reasonable sums upon the hypothecation good biils receivable. 

The evidence tends show that large amount the bank’s bills 
receivable were little value. examination the bank’s 
affairs was had about April 25, 1931, under the direction the 
state superintendent banking. This report illuminating. shows 
that excess $91,000 the bank’s bills payable were classified 
objectionable. Appellant testified that all times believed the bank 
solvent and that time believed that the funds his hands 
administrator were danger being lost. probable that, 
order distribution had been made the court and promptly acted 
upon August, 1931, sufficient money might have been borrowed 
the bank have enabled appellant make proper distribution the 
parties entitled thereto, but, stated, there were few days during the 
year which the sum could, with safety the bank, have been with- 
drawn and distribution made. The bank held security for many the 
obligations due it. Some the security was represented second 
mortgages, and much was doubtful value. 

matter common knowledge that, during the latter portion 
the period covered the transactions referred to, there was more 
less rapid decline prices and values. This was, course, well 
known appellant. The testimony introduced his behalf the 
the security held the bank and property owned its 
debtors is, when considered connection with the fact that sales could 
not made, much exaggerated. Decedent the time his death had 
$6,859.36 deposit the savings account the bank. This sum, 
with accumulations, stood the appellant when the bank 
closed. The balance the funds were kept general deposit. 

few days prior September 11th, Tillie Evanson, the holder 
time for $8,165.10, according her testimony, demanded 
payment Appellant denied that she demanded currency. 
any event, payment currency was not made, and she was given 
check instead which, because the closing the bank, was 
not paid. the date the cashier’s check was issued, the balance cash 
available held the bank was $12,319.23. stated, this item fell 
the 11th September practically $8,000. was then that meeting 
the board directors was called and the conclusion reached liqui- 
date the bank. The trial court made finding facts which, because 
the clearly stated reasons the court for the conclusion reached, 
quote follows: 


at. 
ite 


THE BANKING LAW JOURNAL 


was the only active officer charge the bank 
and had sole charge the bank. 

the time was appointed there was large amount 
the bank savings account. the duty the administrator 
reduce such assets notes, savings accounts and time certificates 
cash, all moneys due the estate. direct exam. 
ination said the bank had rule that savings accounts could not 
withdrawn without thirty sixty days’ notice. the stand 
the last time, said could draw the money any time; did not 
say the rule has been suspended, that had the consent the 
tors officers withdraw the money. continued the investment. 

cause did not have access the bank the daytime, and 
said was there one day last week and did not look for the pass- 
has not proven that could withdraw the money. 
the administrator invests the money, fails collect when 
and the money lost, liable. 

(the bank) was straitened circumstances, there was danger 
losing the money (of) the estate, then the administrator 
was negligent not withdrawing the money and putting safe 
place. There were many safe places which money could have 
box large bank. 

the bank was insolvent September (1931) has been 
proven clear preponderance the evidence. also appears 
the court that Mr. Hanson knew the bank was insolvent. was not 
only insolvent the sense that could not meet its obliga- 
the evidence, its assets were insufficient pay the depositors. 

appears from the books kept the bank that was 
precarious condition for some months prior September 11, 193] 

that the bills receivable had shrunk from $240,000 
$216,000. assume course that this $24,000 had been collected 
and converted into cash. But the cash had shrunk 
$8,000 notwithstanding that had been collections from 
pills receivable $24, 000. The individual deposits had shrunk from 
$122,000 $93,000. The time deposits had shrunk from 
$67,000 $50,000; and the savings accounts from $34,000 $25,000. 
The bills payable, the other hand, during the same time, had in- 
creased from $16,500 $36,000. This certainly shows the 
bank was precarious condition during the summer 1931. The 
and managing officer must have known this. made 
opportunity His cash was constantly going down; 
borrowed money from other banks keep his reserve; and this 
money belonging the estate was used maintaining the operation 
must have known, that his bank was not safe receptacle for the money, 
was his duty remove from the bank. The court finds that 
failing so, was negligent, and was not faithful his trust 
administrator. Much has been said about the examiner’s report ren- 
dered April, 1931. hard read this report without 
considering alarm sent out the Banking Department. One- 
third the bills receivable were listed objectionable. 


THE BANKING LAW JOURNAL 173 


entitled very slight weight evidence the solvency the bank, 
because was made from assurances given the examiner 
the cashier himself. 

Mr. Hanson the directors together knew 
that the Evenson check would soon come in, and that did 
not have enough money hand pay it. knew the heirs were 
for settlement and distribution, and that the time 
was hand make distribution. knew that approximately $15,000 
would have raised make this payment. From the evi- 
dence, feel certain that Mr. Hanson was cognizant the fact that the 
bank, for many months before closed, was unsafe place keep 
trust funds.’’ 


Further, the testimony behalf appellees tended show that 
repeated occasions demand was made the administrator for par- 
tial distribution the assets the estate. This was, however, denied 
appellant. The debts the estate, any, were paid, and ail per- 
sonal property had been converted into cash. sufficient amount 
Liberty bonds remained under the control appellant, apparently 
least, have met any unascertained demands 

Appellant must have been conscious his inability, with safety 
the bank, have withdrawn the amount due the heirs Norris Enfield 
almost any day during the year. Some the heirs were, fact, 
debtors the bank. Whether adjustment could have been had with 
them upon the basis offset not know. Some claim made 
appellant that, under the arrangement made with the which 
agreed serve the estate administrator for $50, they, tacitly 
least, agreed that might deposit and retain the funds the bank. 
The contention has little merit notwithstanding the agreement the 
administrator serve practically without compensation. fraud 
charged claimed any one connection with the case. 

The court also refused permit counsel introduce testimony 
the condition other banks the community. The ruling was cor- 
rect. dowbt the safety banks generally was threatened during the 
time question the constant withdrawal funds and the failure 
debtors pay their obligations thereto. This fact must have been 
well known appellant. Appellant was all times, apparently, con- 
fronted the one with the safety the bank and, the other 
with his duty exercise the degree care required law behalf 
the beneficiaries the trust reposed him. his position with 
respect these matters was inconsistent, chose favor the bank. 
The funds the estate were too valuable the bank permit their 
withdrawal. The designation the bank the examiners 
bank has little probative value. one knew better than appellant its 
true condition. 

Other matters are discussed counsel but what have said above 
disposes the This court cannot say, the record before us, 
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that the finding and judgment the trial court without sufficient 
support the evidence. must held, therefore, that the default 
charged against appellant sustained. 

Affirmed. 


HOSPITAL BUILDING FUND NOT PREFERRED 
CLAIM FAILURE BANK 


Borgess Hospital Union Industrial Trust and Savings Bank 
Supreme Court Michigan, 251 Rep. 363 


Funds collected for the purpose erecting hospital and de- 
posited bank account entitled ‘‘St. Joseph Hospital Build- 
preference over other depositors the failure the bank. 
only where money deposited bank, pursuant agreement 
with the bank that the money used for purpose, 
that the deposit becomes special deposit and, such, entitled 
preference. Merely giving the deposit special designation does not 
make special deposit legal sense. still just general 
deposit. 

was also held this case that the fact that the president 
the bank was made treasurer the fund did not alter the situation 
where appeared that the president was acting honorary 
capacity only and had control whatever over the deposit. 
attempt was made fasten personal liability the president 
the theory that, treasurer, had failed select proper deposi- 
tary for the money but the court decided favor the president. 
appeared that, the time the closing the bank the president 
and the members his family had deposit the bank some 
indicating his faith the soundness the institution. 


Suit the Borgess Hospital, nonprofit corporation, against the 
Union Industrial Trust Savings Bank Flint, and Mark Wilson, 
conservator said bank, and another. From decree dismissing the 
bill, the appeals. 

Affirmed. 

Howard Howard, Kalamazoo, for appellant. 

Guy Wilson and Wilson Hoffman, all Flint, for appellees 
Union Industrial Trust Savings Bank and Mark Wilson. 

Brownell Gault, Flint, for appellee Charles Mott. 


BUTZEL, J.—Plaintiff, Borgess Hospital, devoted eleemosynary 
purposes, was organized nonprofit corporation under the laws 
this state. owned, managed, and its work carried the Sisters 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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St. Joseph, religious community the Catholic Church. The cor- 
poration originally maintained hospitals Kalamazoo and Monroe, 
Mich. 1920 extended its activities Flint, Mich., where acquired 
old residence and adapted hospital uses. The facilities thus 
afforded proved inadequate, however, and plaintiff secured the assistance 
citizens’ committee and professional campaign managers, who 
solicited the residents Flint obtain sufficient funds erect mod- 
ern hospital building land provided the Sisters St. Joseph. 

order give the project more local color and assure subscrib- 
ers that their contributions would devoted local uses, Grant 
Brown, one the chief executives the Union Industrial Bank 
Flint, was made treasurer the building campaign, and the bank was 
selected depository the campaign funds. Subsequently, the bank 
became the Union Industrial Trust Savings Bank Flint. Owing 
difficulties that arose the bank, Brown withdrew from the presi- 
dency the institution and also gave his post treasurer the 
Charles Mott, upon becoming president the bank, was 
induced campaign treasurer upon the assurance that his posi- 
tion would solely honorary one and that the duties connected 
therewith were already being performed ‘by others. His testimony 
that effect undisputed. funds collected during the incumbencies 
Brown and Mott were deposited the accounts the hospital 
the bank. Plaintiff’s officers and trustees, consisting the Sisters, re- 
tained complete control over the bank accounts and the withdrawal 
moneys therefrom, either directly through their own agents. 

agent the corporation testified that suggested one time 
that, instead depositing these funds, they invested ‘‘in Liberty 
bonds,’’ evidently issue short time treasury certificates. Mr. 
Brown, then president the bank, advised the contrary. The major 
portion the money was deposited Union Industrial Trust Sav- 
ings Bank savings account and the sum $16,239.82 earned and cred- 
ited interest the rate per cent. one time, the request 
plaintiff’s agent, large sums were withdrawn from the bank and de- 
posited. other Flint banking institutions which had the 
fund. These amounts were eventually redeposited the Union Indus- 
trial Trust Savings Bank. 

the resumption banking operations following the bank holi- 
day proclaimed February 12, 1933, the Union Bank was one the 
large number institutions unable open its doors. the time 
closing, plaintiff had five different deposit accounts the bank, each 
which was identified distinctive name. The largest, called the 
Joseph Hospital Building Fund,’’ was savings account, which 
there was balance $106,251.87, more than nine-tenths the total 
deposit. There were also number commercial accounts, among them 
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payroll’’ $425.16, ‘‘campaign expense account 
$431.51 and account known Joseph Hospital No, 
Building Fund,’’ amounting $1,115.54. Plaintiff filed bill seeking 
impose joint and several liability upon the bank and 
Mott, individually, the extent the funds deposited. Its claim 
priority the assets the bank based upon trust fund 

The necessity for hospital the type under construction, the hard- 
ship caused cessation the building operations, and the 
ment plaintiff not being able meet its contractual obligations 
arising during the completion the building, were obvious and con- 
ceded. Notwithstanding these factors, which could not fail appeal 
court’s sympathies, the trial judge held that under the law was 
forced find against plaintiff’s contentions. 

When the funds were collected they were first de- 
posited the the hospital building fund the commercial 
account. the amounts deposit this account reached the sum 
$5,000 more, they were automatically transferred the savings 
count with arrangements made with the plaintiff its 
representatives. When the trustees desired transfer funds from the 
savings department their checking accounts, requisitions were made 
letter. significant that the Sisters exercised the sole direction 
and control over the transfer withdrawal these funds. one 
time, $60,000 was transferred from the savings account the 
tion account and then checked against order make deposits three 
other banks, hereinbefore stated, and not meet costs 
tion, indication that the various accounts were subject checks 
drawn the Sisters for purposes not strictly consistent with the titles 
borne them. 

There was agreement regard any the accounts plain- 
tiff. The bank did not agree treat the funds special deposits, nor 
set aside the moneys therein deposited for special purposes and re- 
frain from commingling them with the other moneys the 
asmuch the bank agreed pay interest the savings account, 
must have been apparent plaintiff that was necessary for in- 
vest the moneys. While may have been the intent the plaintiff 
use the smaller accounts for pay rolls, expenses, and construc- 
tion costs, there evidence duty the part the bank 
honor only those checks issued for purposes consistent with the titles 
the accounts against which they were drawn. The bank was 
position question properly drawn checks. There was mutual 
understanding nor intention the time the accounts were opened that 
withdrawals could not made the Sisters they saw fit, just 
the accounts were not specially named. The presumption with ref- 
erence bank deposit that general the absence evidence 
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the contrary. Keyes Paducah Co. (C. A.) (2d) 

order justify the designation account special deposit, 
not only its special purpose must shown, but also intention the 
part both parties that must held and used exclusively for such 
purposes. Craig Bank Granby, 210 Mo. App. 334, 238 507. 

While there have been some finespun distinctions drawn num- 
ber decisions other jurisdictions that give certain accounts pre- 
ferred position special deposits, believe that the better authority 
the effect that deposit will not regarded special unless 
made for special purpose and with the understanding that 
set aside solely for that purpose and not mingled with other moneys 
the bank. Reichert American State Savings Bank, 264 Mich. 366, 
369, 249 876. 

Other Michigan decisions cited appellant are not pertinent, 
they involve circumstances not present the instant case. The fact 
that these accounts were opened plaintiff under special names not 
sufficient and itself stamp them special deposits. Very fre- 
quently person may open several accounts the same bank, one for 
business purposes, another for household uses, ete. Frequently, cor- 
poration, addition maintaining general account, will open pay- 


roll other specially designated account. Separation funds this 
manner often accomplished for bookkeeping purposes and does not 
necessarily establish intention make special deposit. The prob- 
lem before was discussed Northern Sugar Corp. Thompson 
A.) (2d) 829, 832, which the court said: 


the instant case, there was agreement between the sugar 
corporation and the bank that the funds deposited cover pay roll 
checks should held the bank special fund, separate and apart 
from other general funds the bank, that they should treated 
the bank any way different from general deposit. 

sugar corporation did not expect that the funds deposited 
the beet pay roll account ould paid out any particular payee, 
but various classes persons. The checks drawn the pay roll ac- 
count were payable farmers, laborers, lienholders, and per- 
sons holding orders. The bank was time advised what particular 
persons were entitled such pyaments. The sugar expected 
the bank honor check drawn the pay roll account, regard- 
less who the payee might be, and regardless the obligation pay- 
ment which was given. 

not uncommon practice today for the large corporate or- 
ganizations carry several different accounts the same bank. These 
accounts might properly called departmental accounts. such ac- 
funds are deposited, checked out pay the obligations 
particular department. Thus, sense, these deposits are made for 
the purpose paying particular class obligations. But not 
the intention the parties that the bank, accepting such deposits, 
shall act the agent the corporation, but such deposits are intended 
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general deposits. The purpose the corporation carrying such 
separate accounts not reserve title the deposits itself, but 
keep the transactions its several departments separate from each 
other, and facilitate the keeping its books and records.’’ 


See, also, Fralick Coeur D’Alene Bank Trust Co., Idaho, 
108, 210 586; Noyes First National Bank New York, 180 App. 
Div. 162, 167 288, affirmed 224 542, 120 870; 
American Surety Co. Bank Italy, Cal. App. 149, 218 466. 

Examination the testimony and correspondence the instant 
ease leads the same conclusion that reached the trial judge, 
namely, that none the deposits were special, nor was there any inten- 
tion have them kept separately from the other funds the bank. 
Consequently, appellant’s claim priority the assets the bank 
must fail. 

further find liability the part the defendant Mott. 
There claim that Mott diverted single penny the funds. 
the office treasurer his understanding that was purely 
honorary position. his capacity treasurer, issued checks 
and was not officer the campaign any real sense. was his 
duty see that the subscriptions, when paid, were deposited the 
bank the plaintiff. fully performed this duty. 

Plaintiff claims, however, that treasurer the campaign com- 
mittee defendant was negligent, first, selection the depository, and, 
second, failing deposit the subscriptions collected accounts that 
would unmistakably recognized and treated special deposits. In- 
asmuch the selection the depository was made prior defendant 
Mott’s acceptance his post treasurer and inasmuch there 
evidence indicate that the bank was such condition when Mott 
assumed office that should have advised change depositories, 
there merit plaintiff’s claim negligence this respect, nor 
can claimed that Mott should have required the treatment the 
funds collected special deposits. merely continued the same ar- 
rangement which had been approved the time assumed office. 
Dictates convenience and the absence any evidence showing such 
precarious situation the bank would have rendered advisable 
require the opening special deposit accounts justify his failure 
make any change the status these accounts. quite significant 
his confidence the bank that and his children had almost $45,000 
deposit the bank the time closed. fail find any testi- 
mony whatsoever tending fasten liability defendant Mott. 

While fully appreciate the misfortune and disaster that visits 
such worthy institution the wake bank failure, are gov- 
erned legal principles and are constrained agree with the decree 
the trial court favor defendants. The decree dismissing the 
bill affirmed. 
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Inasmuch question under the Banking Act involved and the 
banking commissioner party, shall not allow any costs. 


WEADOCK, dissent because the hospital money was trust 
fund. 


CASHING OVERDRAFT CHECK BRANCH 
OFFICE 


Drudge People’s Wayne County Bank, Supreme Court Michigan, 
251 Rep. 372 


The holder $500 check, drawn branch bank, presented 
for payment the main office the bank. After the teller had 
counted out the money the holder decided take $20 cash and 
leave the balance deposit his credit. When the check reached 
the branch office payment had been stopped the drawer. was 
held that the check had been paid before payment was stopped and 
that the main office could not charge the amount the check back 
against the holder’s account. 


Action George Drudge against the People’s Wayne County Bank. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Archer Ritchie and Howell White, both Detroit, for ap- 
pellant. 

Fildew Gree, Detroit, for appellee. 


J.—This suit was brought recover $500 which 
the plaintiff claims was wrongfully charged his account the de- 
fendant’s bank. The issue was tried the court without jury. Judg- 
ment was entered favor the plaintff. The defendant has appealed. 

The controversy had its origin transaction between the plaintiff 
and Dr. Olp, dentist. The plaintiff sold Olp dental establishment 
and received his check for $500 down payment. The check was 
drawn the Michigan-Griswold branch defendant’s bank which 
Olp had sufficient funds meet it. The plaintiff carried commercial 
account the Brewster-Hastings branch. its main office the defend- 
ant maintained four tellers known ‘‘branch tellers’’ who had charge 
the business having with its several branches. The plaintiff 
presented the Olp check one these tellers for the purpose having 
cashed. received $20 and directed the balance de- 
posited his according deposit slip which the deposit 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1064. 
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was designated the following day the check reached 
the branch which was drawn, but few hours before its arrival 
Dr. Olp served stop payment order and withdrew his funds from the 
bank. The check was returned the main office, and, the theory 
that had not been cashed, but deposited for collection, was charged 
the plaintiff’s account. The plaintiff brought suit basing his action 
the that the check had been and title thereto passed 
the bank before payment was stopped. His theory was adopted 
the trial court and judgment entered accordingly. 

The question determined whether the check was deposited 
for collection cash. 

The preponderance the evidence favors the plaintiff’s claim that 
presented the check for the purpose having cashed, and that 
informed the teller; that the teller understood was cashed 
and had actually counted out the money when the plaintiff informed 
him that would take $20 and leave the balance deposit. view 
these facts which are amply established the evidence, must 
held that the check was cashed and title passed the bank before pay- 
ment was stopped. The trial court correctly held that the plaintiff was 
entitled recover. 

The judgment affirmed, with costs the plaintiff. 
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Federal Legislation Affecting Banks 
(Continued from page 118) 


ployees and for personal, traveling, and office expenses from the date 
the creation the Home Owners’ Loan Corporation. also re- 
quires information concerning the number applications for loans 
received, the number applications under consideration, the number 
not yet taken for consideration, the number loans closed, the total 
amount loans closed each State, 


RECONSTRUCTION FINANCE CORPORATION 


Loans. Bills have been introduced authorizing the Reconstruction 
Finance Corporation make the following classes loans: 

Loans and private colleges, universities, and institutions 
higher learning, Senate 2436, January 22, 1934; 

Loans nonprofit corporations for the repair damages caused 
floods other catastrophes, House Bill 7087, January 19, 1934; 

Loans certain irrigation companies connection with agricul- 
tural improvement projects, House Bill 7094, January 19, 1934; 

Loans persons, firms, operating under code fair competi- 
tion, House Bill 7131, January 20, 1934; 

Loans States, municipalities, and forth, for the purchase 
bridges operated free from collection tolls, House Bill 7349, 
January 25, 1934; 

Loans private business, the Home Owners’ Loan Corporation 
act agent receiving application for said loans, House Bill 7487, 
January 30, 1934; 

Commercial and industrial loans small industries, House Bill 
7660, February 1934; 

Loans facilitate the repair and renovation buildings, House 
Bill 7829, February 1934. 


FARM MORTGAGES 


Federal Farm Mortgage Corporation Act. This Act was approved 
January 1934. establishes the Federal Farm Mortgage Corpora- 
tion which will have succession until dissolved Act Congress. The 
principal offices the Corporation are Washington, 

The the Corporation $200,000,000 subscribed 
the United States. The Corporation authorized issue bonds 
amount not exceeding $2,000,000,000, which bonds are guar- 
anteed the United States, both interest and principal. These 
bonds are lawful investments for ‘‘all fiduciary, trust, and funds, 
the investment deposit which shall under the authority con- 
trol the United States any officer officers The Secre- 
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tary the Treasury authorized buy and sell any bonds issued 
the Corporation. 

The Corporation authorized purchase its bonds the open 
market ‘‘at any time and any price’’ and the Corporation may ex- 
change such bonds the application any Federal land bank for con- 
solidated farm loan bonds equal face value issued under the Farm 
Loan Act. 

The Corporation also authorized purchase consolidated farm 
loan bonds such prices may agreed upon, make loans Fed- 
eral land banks, and invest its funds mortgage loans under section 
the Emergency Farm Mortgage Act 1933. After ninety days 
after January 31, 1934, ‘‘no Federal land bank shall issue any bonds 
under the provisions the last paragraph section the Federal 
Farm Loan Act, amended, subject the guarantee interest 
such bonds the United States except for the purpose refinancing 
any bond which has been issued subject such guarantee 


Investigation Activities Reorganization Committees. Feb- 
ruary Mr. O’Malley introduced House Concurrent Resolution 
providing for the establishment joint committee the Congress 
composed four Senators and three Members the House. The 
committee authorized and directed make general study the 
organization and activities reorganization committees, known 
‘liquidating,’ ‘bondholders,’ ‘reorganization’ ‘trust’ committees, 
organized minority groups controlling large blocks securities 
business enterprises, with view determining particularly the desir- 
ability such reorganization committees and the integrity the mem- 
bers 


Federal Deposit Insurance. Two bills have been introduced the 
Senate concerning the Federal Deposit Insurance Corporation. Senate 
Bill 2520, introduced January Senator Vandenberg, would 
eliminate the permanent insurance features the Deposit Insurance 
Law which, the law now reads, will into effect July 1934, 
and continues their stead the temporary insurance provision under 
which deposits will continue insured the extent $2,500. 

The other bill, 2600, introduced Senator Fletcher January 
23, provides for the payment the Federal Deposit Insurance Corpora- 
tion the funds the government under the provision 
the Revenue Act 1932, imposing tax upon bank checks, and reads 
follows: 


enacted the Senate and House Representatives the 
United States America Congress assembled, That the Secretary 
the Treasury authorized and directed pay the Federal Deposit 
Insurance Corporation for use the Corporation carrying out its 
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functions under section 12B the Federal Reserve Act (relating 
deposit insurance), amount equal the aggregate amounts hereto- 
fore hereafter collected under section 751 the Revenue Act 1932 
(relating tax checks). Payment shall made July 1934, 
soon thereafter practicable, the amount the taxes collected 
under such section 751.’’ 


House Bill 7757, introduced Mr. Steagall, provides that state 
banks, although not members the Federal Reserve System, may 
entitled the benefits deposit insurance, without joining the system. 
the law stands present, state banks enjoying the benefits de- 
posit insurance, must join the Federal Reserve System before 
July 1936, relinquish the benefits. 


LOST DESTROYED UNITED STATES BONDS 


Issuance Duplicate Bonds. Senate Bill 1528, introduced Sen- 
ator Wagner April 17, 1933, was passed the Senate February 
1934. 


purpose the bill provide reimbursement the owner 
any interest-bearing bond the United States whenever appears 
that without bad faith the part the owner the bond has been lost 
under such and for such period time after has 
matured has become redeemable pursuant call for redemption, 
would indicate the the Treasury that has been 
destroyed lost, and will not presented bona-fide holder for 
value. The bill contains safeguards protecting the Treasury against 
loss resulting from these 


SHORT SALES 


Short Sales Stock. Senate Bill 2370, introduced Senator Cap- 
per January 17, has for its object ‘‘to protect bank and commerce 
against short sales securities issued corporations engaged 
The bill prohibits short sales securities issued corporations engaged 
banking commerce any stock exchange except upon speci- 
fied conditions questioning proper records, The bill, passed, 
will known the ‘‘Securities Short Sale Act.’’ 


Tax Short Sales. Another bill introduced Senator Capper 
January 11, Senate Bill 2371, provides for special additional tax 
the profits derived from short sales stocks, bonds, other securi- 
ties. The bill provides part follows: 


hereby imposed upon the profits derived from each and 
every short sale stock, bond, and/or other security tax equal 
per centum the amount such profits for the calendar year 1931 
and for each subsequent year, which shall addition all 
other taxes imposed upon such 


The bill excepts from its operation any sale odd-lot house for 
its own account the usual course business and any sale securi- 
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ties actually owned the seller the time sale and deposited with 


the broker making the sale with bank trust company within 
three days after the sale. 


POSTAL SAVINGS 


Limitation Deposit Increased. Bill 7652, introduced 
February Mr. Ellenbogen, would amend section the Act 
June 25, 1910, 39, Code, 756, the amount, exclu- 
sive accumulated interest, which may deposited Postal Savings 
depositories the credit any one person, from $2,500 $10,000. 


Deposits Tax Exempt. Bill 7654, introduced the same 
Representative, February would amend the same provision the 
Postal Savings law providing that ‘‘all moneys deposited any 
Postal Savings depository and the interest thereon shall exempt from 
taxation now hereafter imposed any District, Territory, depend- 
ency, possession the United States, any State, county, 
municipality, taxing municipal 


Postal Note System. establish postal note system the 
Postal Service (H. 6217) was introduced the House January 
Representative Keliy Pennsylvania. The bill, which was re- 
ferred the Committee the Post Office and Post Roads, authorizes 
the Postmaster General establish postal note system for the trans- 
mission sums not exceed $10 through the mails, fee three cents 
charged for the issue each note. Postal notes books are 
issued money order offices, the bill becomes law, where they will 
available the public. Payment for such postal notes may made 
through any money order office. The notes will valid for six calendar 
months from the last day the month their issue and 
made for obtaining payment invalid note. 

Chairman Mead the House Postoffice and Post Roads Committee 
has been quoted (New York Times, January 11) stating that the 
postal notes provided for this bill would bring into existence new 
form negotiable money order. Pursuant the bill, passed, postal 
notes will issued denominations $1, $2, and $10. For larger 
amounts, the present form postoffice money order will continued. 
Issuance such notes, Mr. Mead said, would the 
that the notes themselves would negotiable ‘‘any 
currency the government estimated that the passage 
the bill would result savings $11,000,000 year the cost 
auditing the postal field service. 


a 
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